STATE OF VERMONT
HUVAN SERVI CES BOARD

In re ) Fair Hearing No. 10,218
g
)
Appeal of )
| NTRODUCTI ON

The petitioner appeals the decision by the Departnent
of Social Wl fare denying her application for Medicaid. The
issue is whether the petitioner is disabled within the
meani ng of the pertinent regul ations.

FI NDI NGS OF FACT

The petitioner turned 50 years ol d on Septenber 22,
1991. She applied for Medicaid in June 1990. She has a 9th
grade education and a work history that includes stock and
sales clerking in food and departnment stores, and factory
assenbly work. The medi cal evidence indicates that the
petitioner has a history of anxiety and al cohol abuse.
Apparently, however, based on her reported work history,

t hese problens did not keep her fromworking regularly from
1976 to 1988.

In May, 1990, the petitioner was involved in a car
accident that triggered conplaints of severe back and neck
pain. In the two or three nonths imediately follow ng the
accident the petitioner was treated with anti-inflamuatory
medi cation and prescribed rest. Her treating physician at
that time also noted that her anxiety appeared to have been
wor sened by the car accident.

I n August, 1990, the petitioner underwent a
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consul tative psychiatric exam nation that noted synptons of
anxiety, but did not offer a diagnosis or an opinion as to
enpl oyability.

In October, 1990, a consultative exam nation (w thout
testing) by an internist described the petitioner's
continuing conplaints but found "no indication of disability
due to back synptons, visual or hearing problens. She has
chroni c depression and honbsexual rel ationship”.

When her synptons persisted, the petitioner began
treatment with a rehabilitation specialist in April, 1991.

On her initial visit this physician noted that even though

the petitioner had been "cleared for work” in Cctober, 1990,

1 she had continually conpl ained of debilitating back pain

since her accident in May, 1990. He diagnosed the
petitioner's problemas "nyofacial pain syndronme"” and
overall "deconditioning”, and prescribed an outpatient
physi cal therapy program However, when the petitioner
returned three weeks later, her pain was unchanged. The
physi cal therapy was disconti nued and the petitioner was
started on nedication. After two nore weeks w t hout
significant change, the petitioner was prescribed additional
medi cati on and schedul ed for a CAT scan.

The nost recent narrative report of the petitioner's
| evel of functioning is contained in the follow ng report
fromthe treating rehabilitation specialist, dated June 13,
1991:

[ Petitioner] presents for follow up. W have revi ewed
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her MRl of her |unbosacral spine. The overal

inpression is that she has an acquired spinal stenosis

at the L4-5 level with no focal disk herniation. She
is generally deconditioned, nmeaning that she is, in
layman's ternms, out of shape, however, she will be able
to performwork activities. The guidelines to work
activities should be light duty only with lifting |ess

t han 20 pounds and a position not requiring |ong

sitting or standing, or one which provides for frequent

rest breaks.

The spinal stenosis should be treated with a hone-based

exerci se programto maintain range of notion of her

spine and to try and decrease her pain. No doubt she
wi |l have | ow back pain from her spinal stenosis, but
this should not preclude her from working.

Oha GA form filled out on August 8, 1991, the above
physi ci an repeated the | ess-than-20-pound |imt regarding
lifting and stated that the petitioner could not engage in
prol onged sitting (nore than one-and-a-half hours) or
standing (one hour). He also indicated that the
petitioner's disability would probably | ast one year.

The nedi cal evidence clearly establishes that the
petitioner has been experiencing pain and weakness in her
back since her car accident in May, 1990. It also appears
that the accident exacerbated her |ong-standing problens
wi th anxiety and depression. Despite the lack of clinical
findings by the consultative physician in Cctober, 1990, it
is clear that the petitioner's treating physician, a
rehabilitation specialist, views as credible the
petitioner's conplaints concerning both the severity and
duration of her synptonms. Therefore, it is found that since
May, 1990, the petitioner has been precluded from performng
any work that entails lifting 20 pounds or nore, requires

prol onged sitting or standing, and does not allow for



Fair Hearing No. 10,218 Page 4

frequent rest breaks. This would preclude the petitioner's
past jobs and woul d appear to rule out nost, if not all,

ot her jobs available in a conpetitive narketplace.2

ORDER
The Departnent's decision is reversed.
REASONS

Medi cai d Manual Section M211.2 defines disability as
foll ows:

Disability is the inability to engage in any
substantial gainful activity by reason of any nedically
det erm nabl e physical or nental inpairnent, or
conmbi nation of inpairnents, which can be expected to
result in death or has lasted or can be expected to
| ast for a continuous period of not fewer than twelve
(12) nonths. To neet this definition, the applicant
must have a severe inpairnent, which nmakes hi m her
unabl e to do his/her previous work or any ot her
substantial gainful activity which exists in the
nati onal econony. To determ ne whether the client is
able to do any other work, the client's residual
functional capacity, age, education, and work
experience i s considered.

As noted above, a preponderance of the nedical evidence
establishes that the petitioner, as of May 1990, has been
unable to sit or stand for prolonged periods of tinme and
l[ift 20 pounds or nore. Mbreover, she requires frequent
periods of rest throughout the day. It is concluded that
this would rule out virtually all conpetitive work activity.

The above definition is, therefore, net, and the

Department's decision is reversed.

FOOTNOTES

1It appears that this was in reference to the above-
cited consultative exam nation
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2The petitioner's past work being precluded, the
Depart ment woul d have the burden of show ng the existence of
alternative jobs that woul d accombdate the petitioner's
specific limtations. In this case, conparing the
petitioner, prior to age fifty, to a fifty-year-old worman
who, under the "grid regulations”, would be disabled if
limted to "sedentary work™, it is highly doubtful the
Department could show that a forty-nine-year-old wonman with
significantly greater medical inmpairnents (in addition to
being limted to sedentary work, the petitioner needs
frequent rest periods) has nore jobs available to her than a
fifty-year-old, not-as-inpaired, counterpart. See 20 C.F.R

» 416. 963, 416.966(d), 416.967(a), and 404, Subpart P.
Appendi x 2, Rule 201.09.
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