STATE OF VERMONT
HUVAN SERVI CES BOARD

In re ) Fair Hearing No. 10,214
g
)
Appeal of )
| NTRODUCTI ON

The petitioner appeals the decision by the Departnent of
Soci al Wl fare denying her application for emergency fuel
assi stance. The issue is whether the Departnment's actions
were in accord with the pertinent regulations.

FI NDI NGS OF FACT

The petitioner lives with her six children. She receives
ANFC, Food Stanps, and Social Security, and has a part-tine
j ob. Because of her work, she is a "nonthly reporter” in that
her ANFC and Food Stanp benefits are determ ned
retrospectively based on her previous nonth' s earnings.

On January 2, 1991, the date the petitioner filed her
monthly report for Decenber, 1990, the petitioner also applied
for emergency fuel benefits. She was very |ow on fuel and had
no cash or resources on hand to purchase nore. The Depart nent
deni ed her application because the petitioner on her
application could not adequately account for how she had spent
her inconme in Decenber. On January 4, 1990 the decision was
"affirmed" by the District Director and, then, by the
Comm ssi oner pursuant to an appeal process specified in the

regul ations (see infra).
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On the petitioner's application the Departnent noted

that child care1 and Christmas presents were included as
expenses for Decenber. The Departnent determ ned that

nei ther of these was "unantici pated” or "extenuating".
Furthernore, even with these clai ned expenses, the
petitioner listed her total expenses for Decenber as being
$100. 00 | ess than her incorme for that nonth. However, even
t hough the Departnent determ ned that the petitioner should
have had sufficient incone to buy fuel, there is no

al l egation or evidence that at the tinme of her application
she, in fact, had cash on hand.

The Departnent al so noted that the petitioner had
applied for, and had been granted, energency fuel assistance
two nonths before and had, in the Departnent's view, failed
to heed this as a warning to budget her inconme nore
carefully. Finally, the Departnment al so considered the fact
that the petitioner's ANFC "housi ng al |l onance" exceeds her

actual rent because the petitioner is a recipient of a

"Section 8" subsidy.2

After being denied energency assistance, the petitioner
ran out of fuel on January 4, 1991; but, fortunately, her
father pronptly paid for another delivery. To date, the
petitioner's father has not asked the petitioner to repay
him although the petitioner feels she has a responsibility

to do so.
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ORDER
The Departnent's decision is affirned.
REASONS
The foll ow ng regul ati ons descri be the aspects of the
energency fuel programthat appear pertinent to this case:

2950 Ener gency Assi stance

Enmer gency assi stance in accordance with the foll ow ng
regul ati ons may be extended to alleviate a crisis due
to |l ack of heating capacity for individual househol ds.

The period during which applications will be accepted
and benefits granted under regul ations pertaining to
this conmponent of the programw || be fromthe |ast
Monday in Novenber to the second Friday in April for

al | househol ds whose primary heating fuel is delivered
in bulk and to the last regular working day in Apri

for househol ds whose primary heating fuel is by netered
service, subject to change by the Conm ssi oner of

Soci al Welfare on the basis of weather conditions and
funds avail abl e,

2951 Eligibility

It is not the intent of these regulations to define a
programof entitlenent; i.e., a household whose incone
and resources are within the specified limts and who
has a fuel need does not becone entitled to a grant,
and indeed may be denied. It is the intent of this
regulation to provide a franmework wi thin which
departnment staff, based on their judgnment, nmay grant
assi stance to househol ds who face a heating crisis.

In making this judgnent staff will consider the
individual situation; incone, resources, prior
applications, and what led to the crisis. Staff wll

al so consi der _what potential incone and resources are
avai l abl e and the extent to which the househol d can
commt all or a portion of such potential toward
neeting or partially neeting their current heating need
crisis. This potential shall include all nenbers of

t he househol d and not sinply those bearing direct
responsibility for the purchase of fuel.

Wthin this franework, staff will determne eligibility
on the basis of conserving programfunds and utili zing
client resources to the maxi mum extent reasonably
possible. Staff will nmake every effort to assist those
who are denied eligibility to find alternative
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solutions to their probl ens.

2956 Benefits and Paynent Maxi num

Al'l applicants for enmergency assistance nust neet the
i ncome and resource eligibility criteria, and
denonstrate that their fuel energency resulted from
unpredi ctabl e or extenuating circunstances. To make
such a determ nation the Departnment will conplete a
careful assessnent of past income; uses made of incone
and resources; relative necessity of such uses

i ncl udi ng consi deration of age, health, and other
factors having inmpact on necessity; and adequacy of

pl anni ng (past and future) to avoid such energency.
Households will be expected to decline or delay paynment
for non-essentials in favor of assuring thenselves an
adequate fuel supply and to nmake reasonable efforts to
conserve fuel to avoid an energency.

2957 Appeal Rights, Energency Conponent

When an applicant is found ineligible under this
conmponent of the programhe or she is entitled to an
appeal process designed to address the potenti al
urgency of the unmet need. The worker, upon

determ nation that an applicant is not eligible, shal
advi se the applicant of the reason for denial and
explain his or her rights to appeal the decision to the
supervisor and the District Director or a designee.

The applicant may appeal sinply by stating that he or
she wi shes to do so.

The District Director will provide for hearing the
applicant's appeal at the earliest possible opportunity
and in no event later than the next normal working day.
The applicant may bring representation of his or her
choice to assist in presenting the case. The District
Director will review the circunstances of the case to
consi der the nature of the enmergency, unpredictable or
extenuating circunmstances, prior effort on the part of
the applicant to avoid the crisis, potential for
neeting the need or finding alternative solutions, as
wel | as proper application of policy. The D strict
Director may waive policy or procedure in order that
uni que situations may be addressed on an individual
basis. However, the departnent shall incur no
obligation to grant any waivers by virtue of this
authority. Wiivers if authorized, may be under
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condition of special agreenents negotiated with the

i ndi vi dual applicant regardi ng weatheri zation,
conservation, financial managenent, counseling,
paynent, recoupnent, etc. The District Director,

foll owing conpletion of the review, will confirm

nodi fy or revise the decision, and provide witten
notice of the action taken. The basis for the decision
nmust be docunented in the case record.

The applicant may enter an appeal fromthe decision of
the District Director at the tinme of the decision or
anytinme within three days. This appeal, although

addressed to the Comm ssioner, will be processed
t hrough personnel specifically delegated this
authority. It may be conducted in person, in witing,

or by tel ephone when necessary to expedite the process
to meet an energency need. The District Director wll
provi de tel ephone service fromthe District Ofice to
Sate O fice for any applicant who wi shes to present his
or her appeal in this manner.
Furt her appeal nust be processed through nornal
channels in the formof a request for fair hearing
before the Human Services Board. Fair Hearing rul es
are contained in section 2910.
(Enmphasi s added.)
Under the above regul ations the determ nati on of
eligibility for the program appears to be highly
di scretionary. Based on the information available to the

Departnment at the tine of the petitioner's application,4 it

cannot be concluded that the Departnent's denial was not in
accord with the regulations--particularly 3 2951 and 2956,
supr a.

However, the Department's discretion under > 2957
i ncludes the authority to address "uni que situations”
t hrough "special agreenents negotiated with the individual
applicant regarding . . . recoupnent.” 1In this case,
what ever the circunmstances that "caused" the petitioner's

energency, the followng was clear: the petitioner net the



Fair Hearing No. 10,214 Page 6

general incone guidelines of the program it was m dw nter,
the petitioner had six mnor children, she was out (or very
nearly out) of fuel, she was expecting an ANFC check within
a few days that she was, in effect, offering to be used as

“collateral"” for repaynent, and it was a few days after

Christmas.5

Surely, these factors should have outwei ghed
any adm ni stration inconveni ence and adverse "precedent" the

Department may have feared setting by granting the
petitioner a "waiver" under > 2957.

While the regulations clearly provide the Departnent
with a discretionary mechanismto allocate scarce funds, it
is not the intent of the regulations to, in effect, punish
househol ds for perceived financial inprudence--especially
when, as here, there exists a readily avail abl e neans for
the Departnent to recoup any and all funds it expends to
relieve the exi stent energency.

The hearing officer and the board read the above
regul ations (and wll continue to do so unless contradicted
by a court of law) as commtting the Departnent to take
what ever steps are |legal, reasonable, and necessary to avoid
havi ng i ndi vi dual s--especially children--go without heat in
the mdst of a Vernont w nter.

Had this hearing been held on January 4, 1991, the
hearing officer and the board woul d not have hesitated to

order the Departnent to grant the petitioner a waiver under

5> 2957 sufficient to purchase a mnimum delivery of heating
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fuel. At this point, however, since the Departnent could
have required the petitioner to agree to sone form of
recoupnent, the petitioner is no worse off than she woul d
have been had such an order been entered. Therefore,
further relief is inappropriate. However, the Departnent

shoul d consider itself "on notice" that the board w |l
expect it to apply the provisions of > 2957 |iberally.

Unl ess conpelling circunstances (not present in this case)

dictate otherw se, individuals--especially children--should
not be left at risk of being without heat in the m ddle of

winter in Vernont if it can reasonably be avoi ded.

FOOTNOTES

1The petitioner attends coll ege one weekend every three
weeks. Child care for this time is not deductible from her
ANFC incone as it is for when she is working. \Whether the
Departnent's Reach-up program should cover this expense is
t he subj ect of another pending fair hearing.

2566 WA M 3> 2245.31 and . 33.

3It did not cone out directly at the hearing, but the
hearing officer senses that the petitioner's "history" of
dealings with the district office played a significant part
in the Department's decision in this case.

4A¢ the hearing the petitioner testified that she
m st akenly understated her food expenses on her application
by at |east $100. 00.

5The Department did not allege that it knew or had any
reason to believe that the petitioner's father could or
woul d buy fuel for her.
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