STATE OF VERMONT
HUVAN SERVI CES BOARD

In re ) Fair Hearing No. 10,212
g
)
Appeal of )
| NTRODUCTI ON

The petitioner appeals the decision of the Departnent of
Social Welfare finding that interim Social Security disability
benefits paid to himby Court order should be counted as
"incone" for purposes of the lunp sumrule.

FI NDI NGS OF FACT

The parties have stipulated to the foll ow ng findings
of fact:

1. [ Petitioner], his wife, and their two m nor
chil dren have been recipients of Aid to Needy
Famlies with Children at all tinmes pertinent
hereto. The anount of this famly's ANFC grant is
$713 per nont h.

2. [ Petitioner] applied for Social Security
Disability Benefits on January 14, 1986. His
application was deni ed, and he pursued the claim
t hrough the appeal process, finally bringing an
action in the United States District Court for the

District of Vernont under 42 U . S.C. > 405(g) on May
22, 1989. The defendant in that action is Louis W
Sullivan, MD., the Secretary of the Departnent of
Heal t h and Human Servi ces, the federal agency that
adm nisters the Social Security Disability program
The federal defendant was unable to proceed with

t he appeal because it m splaced the tape recorded
transcript of the hearing before an adm nistrative
| aw judge. As a consequence, the District Court
remanded the case to the Secretary of Health and
Human Services to conduct a new hearing.

3. As part of its remand order dated July 18, 1990
the United States District Court required the
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Department of Health and Human Services to pay
nmonthly interimbenefits in an anmount equal to
what woul d be received if [petitioner] were
eligible for Social Security benefits. Exhibit A
attached hereto, page 15(1). The sane order al so
specifies the following with regard to recoupnent
of those amounts. That if this Court determ nes
on the nmerits that the Secretary's denial of
benefits should be affirmed, the Secretary may
recover the interimbenefits paid to clai mant

t hrough the overpaynent and recoupnent procedures

in 20 CF.R > 416.537 et seq. Exhibit A page
15(4).

4. As a result of this order, the Social Security
Adm ni stration paid [petitioner] the anount of
$1, 770 on Novenber 13, 1990. This anount
represents his nonthly Social Security benefit of
$590 for the nonths of Septenber, October and
Novenber, 1990. This does not include any of the
dependent benefits to which [petitioner's] wife
and mnor children would also be entitled. The
Social Security Adm nistration has refused to pay
t hese dependent benefits under the District
Court's order. This is currently a matter of
di spute between [petitioner] and the Soci al
Security Adm nistration.

5. [Petitioner] tinely reported to the Departnent of
Social Welfare the receipt of the $1,770.00 from
the Social Security Admnistration. 1In a notice
dat ed Decenber 18, 1990 the Departnent of Soci al
Wel fare disqualified [petitioner] and his famly
fromrecei pt of ANFC benefits until February, 1991
under the "lunp sumrule"” (WAM Section 2250.1).

RECOMVENDATI ON

The decision of the Departnent is reversed.
REASONS
The issue in this appeal is whether retroactive interim
Social Security benefits ordered by a Court are or should
be defined as "incone" under Vernont's ANFC program |f
such benefits are treated as incone, then the retroactive
interimanounts are subject to the disqualifications inposed

by the lunp sumrule. The petitioner argues that interim
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benefits are |ike general |oans which he argues do not neet
the definition of income in the regul ations.

The Departnent of Social Wl fare has promnul gated
regul ati ons whi ch define incone as foll ows:

I ncone is defined as any cash paynent or equivalent "in

kind" which is actually available to the applicant or
reci pient on a regular and predictable basis. Sources
of income include, but are not limted to, earnings
from enpl oynent or self-enpl oynent, and "unearned"

i ncome (pensions, benefits, interest, or return on

i nvestments, contributions, assistance from other
agencies, etc.).

Al'l inconme except that specifically excluded shal
be evaluated to establish net incone available to neet
need.

Future and potential sources of inconme shall be
identified and devel oped, when feasible. . . State
assi stance in the amunt needed based on currently
avai | abl e income shall, however, continue until such

i ncome becones in fact available, at which tine
appropri ate budgetary adjustnment shall be conpl eted.

WA M > 2250
"Unear ned i ncone"” under a further regulation
specifically includes Social Security benefits and provides
that "the full amount of avail abl e unearned incone shall be

applied to the paynent standard, except for disregards
speci fied under certain Federal prograns . . ." WA M >
2252
The lunp sumrule itself does not further define incone

except to say that it includes "wi ndfall paynents”". WA M
> 2250.1 Nowhere in the regulations are interimbenefits
or general |oans specifically included as incone. The
regul ati ons do, however, include in the definition of

i ncl udabl e unearned i ncone, "any non-exenpt incone from
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student |loans or grants.” WA M 5> 2252 (enphasis added)

Simlarly, the Departnent's regul ati ons do not
specifically exclude interimbenefits or general |oans from
the definition of inconme. Sone student |oans are
specifically excluded as foll ows:

All inconme to an undergraduate student (may i nclude
parent as well as child in ANFC Grant) from student
grants, |oans, or work/study if:

a. such | oans or grants are nade under a program
adm ni stered or insured by the U S. Conm ssioner
of Education; or

b. t he sponsor of the grant or |oan precludes its use
for mai nt enance purposes; or

C. the work/study programis adm nistered by a
col |l ege or university recogni zed by educati onal
authorities in which the undergraduate student is
enrolled half tinme or nore than half tinme, as
defined in relation to the definition of "ful
ti me" used by the school.

Exanpl es of excludabl e incone include: Basic

Educati onal Qpportunity Grants, Vernont Student

Assi stance Corporation grants or | oans, National Direct
Student Loans, Senatorial Schol arships, Suppl enent al
Educati onal Opportunity Gants, and Col |l ege Wrk Study
Program i ncone.

That portion of any Veterans Adm nistration Educati onal
Assi stance Program paynent that is for the "student:
and is actually used for tuition, books, fees, child

care services necessary for enrollnent, etc., is also
excl uded.

WA M > 2255.1(3)

The petitioner argues that the interimbenefits he
recei ved, though not specifically excluded under the
regul ati ons, nevertheless do not neet the commonly
understood definition of income because the benefits are

potentially subject to repaynent if he | oses his appeal.
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The petitioner |likens these interimbenefits to general

| oans whi ch he argues represent no gain to the petitioner

and, as such, cannot l|legally be considered incone. The
Department argues that since its incone regul ations
specifically do include retroactive Social Security benefits
and do not specifically exclude interimbenefits or |oans,

they must be included in the definition of income. They
argue that this result is consistent with federal |aw and
regul ati ons which they characterize as requiring that al

| oans not specifically exenpted nust be included as incone.

There is, in fact, very little in the federal statute
or regul ations which defines inconme. The federal statute
itself nerely requires that all "income" be included wthout
further definition. 42 U S. C. > 602(a)(7). The statutory
section describing the lunp sum exclusion itself does not
define inconme either except to say that it also includes
"wi ndfall" anounts. 42 U.S.C. > 602(a)(17).

The federal regulations are al nost equally vague as to
what constitutes income although they do specifically
include retroactive Social Security benefits, 45 CF. R >
233.20(a)(3)(ii)(F) and specifically exclude fromincone,

"l oans and grants, such as schol arshi ps obtai ned and used
under conditions that preclude their use for current living
costs, and all grants or |oans made to undergraduate

students for education purposes.” 45 C F.R

5> 233.20(a)(3)(iv)(B), and (a)(4)(ii)(d) The federal
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regul ations include retroactive Social Security benefits and
al so define "windfall" paynents for |unp sum purposes but do
not nention interimbenefits or loans. 45 C. F. R

5> 233.20(a)(3)(ii)(F)

It is not surprising that none of the federal statutes
or regulations or state regulations nentions the treatnent
of interimbenefits because it is a truly unusual situation.

The petitioner argues that the interimbenefits he received
by Court order are anal ogous to a | oan because they have not
finally vested in the petitioner and may never vest but may
i nstead be subjected to repaynent, just |like a loan. The
Departnent argues that the Court did not characterize the
paynments as a "loan" but rather as "benefits" which in the
Departnent's view, are unlikely ever to be recouped, even if
the petitioner is found to be ineligible in the future
because they can only be recouped from soneone actual ly
receiving benefits. As Social Security benefits thensel ves
are specifically included as incone under the regul ations,

t he Departnent argues that these Court ordered "benefits"
nmust be incl uded.

The Court's order does characterize the paynents to the
petitioner as "benefits" but also qualifies those benefits
as "interint and ordered that HHS coul d recover those
benefits through its overpaynent and recoupnent procedures
if the petitioner were ultimtely determ ned to be

ineligible. Wiile those procedures do allow for recoupnent

of overpaynents only against nonthly benefits and | unp suns,
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they do not preclude collection of overpaynents through

ordinary civil channels. 20 CF.R > 404.502 The
regul ations specifically allow HHS to col |l ect overpaid
anounts through the Federal Cains Collection Act of 1966

and to conprom se or termnate collection of overpaynents

under certain circunstances. However, there is no guarantee

or requirenent in the regulations that any particul ar
overpaynment will be forgiven. 20 C F. R > 404.515

Therefore, it must be concluded that the petitioner has the
potential liability of repaying the entire amobunt of interim
benefits. As such, it makes sense to anal ogize his interim
paynent to a | oan, at least until such tinme as he is either
found eligible for the benefits, or is admnistratively or
judicially determ ned to have no obligation to repay.
However, the determnation that the interimbenefits be
treated as having characterists simlar to a | oan does not
itself resolve the question of whether it should be treated
as inconme under the Departnent's regulations. The
Department argues that even if it were like a |oan, al
| oans, except certain student |oans specifically exenpted
under its regulations cited above, should be treated as
i ncome based on its own regul ations. Although the
Departnment's regul ati ons speak of the eval uation of al
i ncome except that specifically excluded, they also require
an assessnent regarding the actual availability of incone

and the establishnent of a net countable anmbunt. See WA M

> 2250, above. Fromthose phrases, it nust be concl uded
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that the Departnent's regul ati ons thensel ves do not require
t he nechanical inclusion of all noney comng into a famly
as income but rather expect that a real evaluation as to its
avai lability and value to the petitioner will be made.

The Departnent argues that HHS has interpreted its own
regul ations (set forth above) as requiring the inclusion of
all loans not specifically exenpted in its regulations and
that the Departnent is bound by that interpretation. The
Departnment relies on two cases in support of this

proposition, Wse v. lowa Dept. of Human Services, 424 N W

432 (1988) and Danner v. Division of Fam |y Services 772

S.W 2d 868 (1989). In Wse, the Iowa Suprene Court

determ ned that a state regulation requiring the inclusion
of all income except that specifically exenpted was not
inconsistent with federal |aw and regul ati on, when it was
used to include as inconme educational |oans to a graduate
student to the extent that those | oans were not used for
educati onal expenses. The lowa Court concluded that 45
CF.R 5 233.20(a)(4)(ii)(d) and (a)(3)(iv)(B) cited above,
by specifically excluding certain student |oans was intended
by HHS to specifically include student | oans which did not
nmeet that definition. |In Danner, a M ssouri appeals Court
concl uded that state policy which included as ANFC i ncone
the proceeds of student |oans to graduate students after
educati onal expenses were deducted violated the federal
regul ations (no expl anation was given) but that those

anmounts could be included as a resource because the federal
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statutes and regulations at 42 U S.C. 5 602 and 45 C F. R

5> 233. 20 have no | anguage excluding all |oans of whatever

type fromconsideration in determining eligibility.

Wil e the poorly explained rationale of Danner is of
l[ittle use in determning the validity of the Departnent's
argunents, the Wse decision is really useful only in
determ ning the treatnent of student |oans. That decision
islimted to interpreting federal regulations which discuss
the treatnment of | oans nmade for educational purposes and do
not purport to deal with loans in general. As neither
deci si on anal yzes why | oans in general should or should not
be excluded as inconme, those decisions cannot be dispositive
of the outcone.

On the other hand, the petitioner relies on a case,

Mangrum v. Giepentrog, 702 F. Supp. 813 (1988), in which

t he Nevada federal district court found an HHS directive to
the state of Nevada to consider all non-governnental |oans
as income to be inconsistent with the statute. HHS in
Mangrum had interpreted 20 CF. R > 233.20 (a)(3)(iv)(B),
cited above, which specifically excludes certain parts of
educational |oans, as inplying that all other |oans of any
type are included as inconme. |In Mangrum the petitioner had
recei ved personal |oans to cover her expenses while awaiting
an ANFC eligibility determ nation. Wen the petitioner was
awar ded benefits, the anount of her |oans were deduct ed.

The net result of that action was the petitioner had her
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benefits reduced and had to inmediately repay the | oans. The
Court characterized this outcone as in effect costing the
petitioner twi ce the anount of the | oan. The federal Court
decided that HHS' s interpretation violated the federal
statute and its own regul ati ons which require that incone

and resources be reasonably eval uated when determ ning an
individual's need. 45 CF. R > 233.20(a)(3)(ii)(E). The

Court also rejected as nere dicta HHS s contention that the

Suprenme Court in Lukhard v. Reed 481 U. S. 368 (1987) in fact

had adopted a definition of inconme for ANFC purposes as
"anyt hi ng which cones in" and instead adopted a definition
actually used by the plurality and suggested as a standard
by the dissent that income actually be that which represents
a "financial gain". The federal Court concluded that | oans
whi ch nust be repaid were encunbered and did not represent
an increase in incone. The Court concluded "Loans, since
they nust be repaid, are conceptually distinct fromincone."
In both common and | egal usage, the definition of incone
does not enconpass |loans. 1d. at 818 The Court found that
Congress in enacting other |legislation has traditionally
understood that | oans were not inconme (i.e. for tax
pur poses) and that nothing in the ANFC statues explicitly
changed that understanding and that it would be unjust to so
read the statue. Finally, the Court distinguished the
specific different treatnment of educational |oans by the
other state courts as probably being based upon the | ong

termnature of their repaynent periods.
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Basically what the federal Court has decided in Mangrum
is that |oans, other than |Iong term educational |oans which
are specifically dealt with by regulation, nust be anal yzed
in ternms of their actual benefit to the ANFC reci pi ent
before they can be considered i ncone and used to reduce
assi stance paynents. In reality, the Court's opinion just
nore precisely defines the neaning of "availability", that
ti me-tested touchstone of income evaluation which is
explicitly adopted in Vernont's regul ati ons and approved by

State Suprene Court decision. Young v. Departnent of Social

Welfare, 139 Vt 420 (1981) (WA M > 2250, above) Any

assessnment of actual availability under the regul ations
requires also that noney comng in provides a real gain to
the famly which can assist themin nmeeting their own needs.
Money which can be used for a short time but which nust be
soon repaid does not provide a real gain to the famly or
make extra noney available in any long term sense to neet
real needs. It thus should not be included as incone.
Applying that principle to the matter at hand is an
i npossi bl e task because the anount of financial gain from
the intermbenefits cannot yet be determ ned. To be sure,
the Court has awarded these interimbenefits to the
petitioner for the specific purpose of supporting his famly
and he is free to use the noney for that purpose. Wat is
not known yet, however, is whether the petitioner wll have
to pay that noney back in such a way that it will seriously

affect his ability to support his famly, or whether he wll
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ei ther be awarded the noney permanently or have the debt
cancel l ed or conprom sed in such a way that repaynent poses
little financial risk to his famly (i.e., small paynents
over a long term. Wiile speculation nmay run ranmpant as to
how that will happen, it is unjust to the petitioner to
deci de that he has or has not received a financial gain
until the determ nation has been finally made. At that
time, his situation should be anal yzed and t he Depart nent
shoul d determ ne, using the above principles, whether incone
was actually available to himfor ANFC purposes. To do so
now i s premature

The Departnent may be absolutely right that a

determ nation of gain at a later time when the noney is

spent and the petitioner nmay have no ot her resources1 coul d
fall particularly hard on himthen. Presumably, the
petitioner, who is represented by counsel, understands that
risk. However, as long as he has noney which coul d possibly
be reclained at the conclusion of the Court proceedings, he
shoul d have the option of not having that counted to him as

2

i ncome. The Departnent’'s decision that the interim

benefits are currently countable inconme is reversed.

FOOTNOTES

1For exanple, if the petitioner is determ ned to be
ineligible for benefits but the Social Security
Adm ni stration decides to cancel the overpaynent, the
Department could determine that he had a gain and find that
he was overpaid even though the famly has spent the interim
benefits and has no further benefits comng in.
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2This m ght be a different matter if the Departnent
coul d guarantee to the petitioner that he could receive
retroactive ANFC benefits if the loan were called in |ater.
However, the Department is probably w thout authority to
make that guarantee.
#H##



