STATE OF VERMONT
HUVAN SERVI CES BOARD

In re ) Fair Hearing No. 10,191
g
)
Appeal of )
| NTRODUCTI ON

The petitioner, the estate of a deceased wonan, appeal s
the Departnent's denial that the woman has a valid Medicaid
application pending. The issue is whether the person who nade
the request to withdraw the application had the | egal
authority to do so.

FI NDI NGS OF FACT

1. I n August of 1989, ML., an elderly woman, entered a
nursing home. At the time she entered the hone, her daughter,
B.C., had to agree to act as guarantor of her elderly nother's
bills as a condition of her adm ssion. Up until My 1, 1990,
M L."'s nursing honme expenses were paid out of her private
funds and t hrough Medicare. However, after paying her
not her's nursing honme bill through May 31, 1990, B.C., who had
a witten power of attorney to act for her nother, determ ned
that her nother's funds were al nost depl eted and decided to
apply for Medicaid on her behalf. A copy of the docunent is
attached hereto as Exhibit 1 and incorporated by reference
her ei n.

2. On May 1, 1990, B.C. went to the District Ofice

and filled out a Medicaid application. She brought the
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docunent dated March 14, 1985, granting her the power of
attorney but no one asked to see it.

3. On May 9, 1990, ML. died. By a will dated March
14, 1985, the petitioner appointed her son, D.L., executor
of her estate. A copy of that docunent is attached as
Exhibit 2 and incorporated by reference herein. On the
foll owi ng day, May 10, 1990, B.C., called the Departnent to
report that her nother had passed away and that she would no
| onger need Medicaid. The worker told B.C. that she would
cancel the application. There is no evidence that D.L., the
executor, knew of that action.

4. At the tinme of her death, ML.'s estate consisted
of $2,900.00 in her checking account plus $3,197. 00 which
was refunded by the nursing home on her account for the
remai nder of May. Wth that noney the executor, D.L., paid
his mother's bills and paid a $200.00 gift to her church as
directed by her will. Her will directed that the remai nder
of the estate, which was $1, 300. 00, be divided anong her
seven children, which was done.

5. Early in August, 1990, after all of the proceeds
of the estate had been distributed, the decedent's executor
received a call fromthe nursing hone informng himthat
t hey had just discovered that his nother had an out standi ng
bill of $5,920.00, representing unpaid third party clai ns.
Apparently, due to an error on the nursing honme's part,
"Medi conp” suppl emental insurance had been billed for three

and a half nonths (January 1 - April 10) for ML.'s nursing
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home expenses, a coverage which ML. never had and never
represented that she had. On August 16, 1990, a witten
bill was received detailing the expense.

6. The executor, D.L., who did not have an attorney,
thereafter spoke with the nursing home and was satisfied
that the bill was accurate and "legitimate", as they told
himthey had six nonths to submt the bill after ML. died.

On August 20, 1990, D.L. called the Wlfare District Ofice
to inquire about his nother's Medicaid application, the
filing of which he had recently | earned about fromhis
sister, B.C. He was told by the District Director on that
date that it had been withdrawmn. D.L. stated that he
"wondered why it had been withdrawn” and told the Director
t hat he had received new bills. The Director told himto
bring in the bills and he would see if the application was
still valid. D.L. did bring in the bills but never heard
anyt hi ng back fromthe Departnent.

7. In the fall of 1990, after receiving no paynent on
the bill, the nursing honme began collection actions agai nst
B.C., the daughter who acted as guarantor for the
out standi ng anount. She is a person of limted neans and
has no ability to pay the $5,920.00. On Novenber 15, she
contacted the Departnment with regard to her brother's
request to "reactivate" the application and was told it did
not appear that it would be reactivated. On Novenber 30,
1990, B.C. was reported for nonpaynent to a credit bureau

and she fears that further collection actions will be taken
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agai nst her.

8. On Decenber 19, 1990, B.C., called the Departnent
and was told that she coul d appeal the "decision" not to
reactivate the application. On Decenber 20, 1990, she
call ed back to request a fair hearing. On Decenber 21,

1990, the District Director requested that a fair hearing be
schedul ed at the request of B.C., who had "Power of Attorney
for ML.".

9. Al though D.L., the executor of the estate, did not
personally file the appeal, he acconpanied B.C. to both
hearings in this matter and testified in support of the
reactivation of the application at both hearings. As these
facts and other herein show that he acqui esced in and
supported this appeal, it can found that the appeal made by
B.C. was ratified by, and in essence was an appeal of, the
executor of ML.'s estate on behalf of her estate.

ORDER

The decision of the Departnent that there is no pending
application is reversed and the matter should be renmanded to
the Departnent for a determ nation of the deceased' s
eligibility for retroactive Medicaid benefits for the period
from February 1, 1990 through May 9, 1990.

REASONS

At the outset, note nust be nade of the informal way
this matter was handl ed by the Departnent. When D.L. as the
executor of the estate called contesting the status of the

application, the Departnent shoul d have responded to him
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with a witten decision. The Departnent’'s own regul ati ons
and due process require as nmuch. See M»> 141 Considerable

del ay and confusion has been the result of the Departnent's
failure to follow these basic rules of fairness.

The Departnent's regulations allow a wi de variety of
persons to act as the representative of a Medicaid
applicant, including applications nade for retroactive
coverage after the death of a person

MLO4 Aut hori zed Representative

The parent, guardian or other caretaker responsible for
a mnor child acts as the child' s representative in the
eligibility process.

When a person cannot act for hinself, because of his
physi cal or nmental condition, one of the follow ng
peopl e may act as his authorized representative in the
eligibility process:

A court appointed | egal guardi an or | egal
representative; or

A relative, friend or other person who knows about
or handles his affairs; or

A person he nanmes in a letter to the departnent to
take his place when he cannot cone for a necessary
i ntervi ew because of an unexpected energency.
When a person dies before he can apply for retroactive
Medi cai d coverage, the adm nistrator or executor of his
estate, a surviving relative or other responsible
person may act as his authorized representative.
The Departnent argues that the above regul ation
aut hori zed the decedent's daughter to apply for Medicaid and
to withdraw her application or take any other action with
regard to this matter. The fact that the daughter had a
witten power of attorney is, in the Departnment's view, not

necessary or relevant to determ ning the daughter's
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authority to act for the nother.

It is true under the Departnent's regulations that it
wi |l accept as an authorized representative persons who do
not hold a power of attorney. Furthernore, in the case of
an application for retroactive benefits for a deceased
person, the Departnent's regul ati ons even all ow persons
ot her than the executor of the estate to act as a
representative. However, who the Departnent will accept as
a representative and who is actually authorized by the
applicant to act for her or himare two critically different
matters. It is incunbent on the Departnent, especially when
actions are taken which are potentially adverse to the
applicant's interests, to determ ne whether the
representative has been given actual or |egal authority by
the applicant (or her estate) to act in her behalf.

In this matter, the Departnent apparently nmade no
attenpt to ascertain at any tine prior to the appeal whether
B.C. had the authority to act for her nother. At the tine
of the application, B.C. was prepared to present the
docunent showi ng her power of attorney but was not asked for
it. Wen she called eight days later to report her nother's
death and to withdraw the application, no inquiry was nmade
as to whether she had the authority to take this adverse
action. It was only several nonths |ater when B.C. filed an
appeal in this matter, that it appears that sonme inquiry was
made as to whether she had the authority to take this

action. That inquiry by the District Director resulted in
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his determ nation that B.C could appeal as she held "power
of attorney"” for ML.

Whet her or not there is a pending application for
retroactive benefits in this matter depends on B.C. 's |egal
ability to wthdraw her nother's application after her
death. There is no dispute that B.C., who held a witten
power of attorney to act for her nother, had the |egal
authority to take actions for her, including filing a
Medi cai d application, before her death. However, by
operation of law, the death of the grantor automatically
term nates the power of attorney, unless sone interest is

specifically reserved after death. Wlls v. Foss 81 VWt. 15

(1908) Mchigan Ins. Co. v. Leavenworth's Estate, 30 Vt. 11,

(1856). The power of attorney given to B.C reserves

not hing after the death of the grantor. It nust be found,
then, as a common principle of law that after her nother's
death, B.C. had no legal authority to act on behalf of her
interests.

On the petitioner's death, the legal authority to act
for the interests of her estate was specifically bestowed by
her will on D.L., the petitioner's son. D.L. took no action
to withdraw t he Medicaid application and there is no
evi dence that he even knew about its withdrawal or in any
way ratified that act. His only action with regard to the
application was to attenpt to revive it after her nursing
home bill arrived. As D.L. was the only person who had the

authority to act for his nother's estate, and he took no
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action wthdrawi ng her application, it nmust be found that
t he application has not been w thdrawn and shoul d be acted

upon.1

Finally, it nust be noted that B.C., in spite of the
District Director's determnation that she did so under
power of attorney, had no authority to file this appeal.

She had no power of attorney after her nother's death, as

di scussed above. The only person who could file the appeal

was D. L., the executor of the estate. However, fromD.L."'s
personal invol venent and obvi ous agreenent with his sister

t hroughout the course of the appeal, it can be found that as
executor of the estate, he authorized B.C. to file the

appeal and fully acquiesced in and ratified the action.

FOOTNOTES

1Although requested to do so, the Departnent declined
to fully determne the petitioner's eligibility under the
application prior to this decision. Although there are
serious questions about the financial eligibility and
coverage periods here, the Department did represent that the
i ssue before the Board was not a noot one.
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