STATE OF VERMONT
HUVAN SERVI CES BOARD

In re ) Fair Hearing No. 10, 136
g
)
Appeal of )
| NTRODUCTI ON

The petitioner seeks to expunge a finding by the
Department of Social and Rehabilitation Services that she has
sexual |y abused a child and to overturn the resulting proposed
revocation of her day care registration.

FI NDI NGS OF FACT

1. On Cctober 30, 1990, a SRS investigator received a
call froma school guidance counselor reporting that a
fifteen-and-a-half-year-old student, R P., had reveal ed t hat
he had been "raped" by the petitioner when she baby-sat for
himin the summer of 1986.

2. On Novenber 1, 1990, the investigator conducted an
interviewwith R P. at the counselor's office. Present during
the interview were a state police trooper, the guidance
counselor and a friend of RP.'s. The state police trooper
did nost of the questioning and took notes at the interview
Those notes were not avail able at the hearing.

3. The investigator testified that R P. was tense,
agitated and angry at the interview. She reported that the
boy said that four years before, the petitioner, who was then

fifteen, baby-sat for himand his brother. He is further
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reported to have said that on a daily basis, the petitioner
pl ayed ganes whi ch invol ved exposi ng and touchi ng many body
parts including the genital areas. These ganes involved
himsel f, his brother and a friend. Reportedly the petitioner
on at |east one occasion sucked on his penis and asked himto
have intercourse with her but he refused. These "ganmes" were
al l egedly played with his younger brother and another friend
as well. He reportedly expressed a desire to kill the
petitioner and stated that he had suppressed the information
until sexual abuse came up in a school health class. (The
petitioner objected to the adm ssion of these reports to prove
their truth because of their hearsay nature. The fifteen-
year-old was not present to personally testify as to these
al | eged events. The Departnent requested that the worker's
testinmony be accepted for the truth due to the hardship and
trauma of having an abused child repeat his story and confront
hi s abuser.)

4. On Novenber 6, 1990, follow ng the above interview,
R P.'s younger brother, S.P., who was then twelve years old,
was also interviewed by the state trooper in the presence of
his nother and the social worker. No notes or tapes of that
nmeeting were introduced but rather the social worker again
of fered her sunmary of the testinony. She reported that the
younger boy recall ed ganmes being played with blindfolds
i nvol ving touching the genital parts but does not renenber

any further activity such as oral genital contact. (The
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sanme objections were raised by the petitioner as to the

adm ssion of this evidence as in paragraph three, and the
sanme justification for relaxing the hearsay rule was of fered
by the Departnent.)

5. On Novenber 8, 1990, an interview of R A, the
brother's friend who was all egedly involved in the ganes and
who is now fifteen years old, was conducted by the state
trooper with the social worker and a school guidance
counsel or present. The boy had not had an opportunity to
talk with his friends and was shocked when told why he was
t here and was enbarrassed and reluctant to tal k about the
events. No transcript or tape recording were offered
regardi ng that nmeeting but the social worker summarized his
testimony (subject to the sane hearsay objections as
before). She reported that the boy recalled being tricked
by the petitioner through ganes into having his stonmach and
peni s rubbed and was touched by her breasts. He did not
recall any |icking or sucking.

6. Based on conversations with the school guidance
counsel or, the social worker believed that R P. has been
having difficulty in school for several years and is in an
alternative school. She was told that he had tried to harm
himsel f by driving into a tree and running into the road.

By report at his interview he clainmed that his problens are
a result of these events. However, the worker believed from
speaking with the gui dance counsel or that R P. has been in

therapy for nmany years as a result of verbal and physi cal
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abuse by his alcoholic father. The social worker admtted
that this could also be a source of his anger.

7. The petitioner herself, who is now twenty but at
the tine of the alleged events was fifteen, agreed to be
interviewed by the state trooper with the social worker
present on Novenber 5, 1990. She admtted that she and the
boys, especially R P., used to play ganes which invol ved
showi ng and touching the genital areas and her breasts. She
denies that any licking or sucking of body parts ever took
pl ace and she characterized the ganes as nutual exploration
agreed to by herself and the boys.

8. The social worker, who investigated this case has a
bachel or' s degree and over seven years of experience as a
soci al worker. She has had over 150 hours of training in
i dentifying sexual abuse and has handl ed over 250 child
sexual abuse cases where perpetrators were mnors. She
concluded after hearing the testinony of the three boys that
it was credible because, in her opinion, it was consistent
and acconpani ed in each case by affect and details
supporting its credibility. She also was unable to discover
any notive for fabrication and stated, in fact, that it was
emascul ating for R P. to nake such adm ssions. She also
concl uded that what occurred was not nutual exploration but
rat her exploitation of a younger child by one four years
ol der who was in a position of authority. On Decenber 27,

1990, she determ ned that the report was substanti at ed.
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9. For the last two years or so the petitioner has
been a teacher's aide for children aged 5-14. There have
been no all egations of abuse regarding these children. She
is a registered day care provider herself and has two nieces
in her care right now As a result of the finding, the
Depart ment has proposed that the petitioner's day care
registration certificate be revoked in a letter dated
Novenber 15, 1990. (Exhibit A)

10. On Novenber 13, 1990, the petitioner received a
notice that there was insufficient evidence to substantiate
the investigation. However, as it turned out l|later, that
i nvestigation involved yet another boy who was a year or so
ol der than the petitioner who agreed that sexual activity
occurred but explicitly stated that the events occurred due
to nmutual consent. On Decenber 27, 1990, a notice was sent
to the petitioner stating that the Departnent had found
evi dence sufficient to substantiate abuse against R P. The
petitioner appealed the findings to the Conm ssioner who
hel d a review on Decenber 13, 1990, through his
representative, and afterwards determ ned that the report
was substanti at ed.

ORDER
The decision of the Departnment of Social and
Rehabilitation Services that the report of child sexual
abuse by the petitioner with regard to R P. is "founded" is

reversed and the record concerning this nmatter shall be
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expunged fromthe registry on the grounds that it is not
f ounded.
REASONS
The petitioner has nade application for an order
expunging the record of the alleged incident of child abuse

fromthe SRS registry. This application is governed by 33
V.S. A > 4916 which provides in pertinent part as foll ows:

(a) The comm ssioner of social and rehabilitation
services shall maintain a registry which shal
contain witten records of all investigations
initiated under section 4915 of this Title unless
t he comm ssioner or the conm ssioner's desighee
determ nes after investigation that the reported
facts are unsubstantiated, in which case, after
notice to the person conpl ai ned about, the records
shal | be destroyed unl ess the person conpl ai ned
about requests within one year that it not be
dest royed.

(h) A person may, at any tinme, apply to the human
services board for an order expunging fromthe
registry a record concerning himor her on the
grounds that it is unsubstantiated or not
ot herwi se expunged in accordance with this
section. The board shall hold a fair hearing
under Section 3091 of Title 3 on the application
at which hearing the burden shall be on the
conmi ssioner to establish that the record shal
not be expunged.

Pursuant to this statute, the departnent has the burden
of establishing that a record containing a finding of child
abuse shoul d not be expunged. The departnent has the burden
of denonstrating by a preponderance of the evidence
introduced at the hearing not only that the report is based
upon accurate and reliable information, but also that the

information would | ead a reasonabl e person to believe that a
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child has been abused or neglected. 33 V.S. A 5> 4912(10),

Fair Hearings No. 8110 and 8646.

The Board rejects, at the outset, the Departnent's
contention that the hearing process contenplated by the
statutes is anything but de novo. As a general principle of
law, it is well-established that adm nistrative tribunals
are "creatures of statutes" and have only those powers which
are specifically delegated to it by statute (and those
inplied as necessary for the full exercise of those

expressly granted). See In Re Boocock, 150 VWt. 422 (1988),

N.H - Vt. Physicians Service v. Comerce of Banking and

ns.

132 Vt. 592 (1974)). The statute that creates the
Board's power is at 3 V.S. A > 3090. That statute

specifically states that "The duties of the board shall be

to act as a fair hearing board on appeal s brought pursuant
to Section 3091 of this title". 3 V.S. A 5> 3090(b).
Section 3091 in turn states, in pertinent part,:

Hear i ngs

(a) An applicant for or a recipient of assistance,
benefits or social services fromthe departnent of
social and rehabilitation services, the departnent of
social welfare, the office of economc opportunity, the
departnent of aging and disabilities, or an applicant
for a license fromone of those departnents or offices,
or alicensee, may file a request for a fair hearing
with the human services board. An opportunity for a
fair hearing will be granted to any individual
requesting a hearing because his or her claimfor

assi stance, benefits or services is denied, or is not
acted upon with reasonabl e pronptness; or because the

i ndividual is aggrieved by any other agency action
affecting his or her receipt of assistance, benefits or
services, or license or license application; or because
the individual is aggrieved by agency policy as it
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affect his or her situation.

(b) The hearing shall be conducted by the board or by
a hearing officer appointed by the board. The chairnman
of the board may conpel, by subpoena, the attendance
and testinmony of witnesses and the production of books
and records. Al wtnesses shall be exam ned under
oath. The board shall adopt rules with reference to
appeal s, which shall not be inconsistent with this
chapter. The rules shall provide for reasonable notice
to parties, and an opportunity to be heard and be
represented by counsel .

(c) The board or the hearing officer shall issue
witten findings of fact. |If the hearing is conducted
by a hearing officer the hearing officer's findings
shall be reported to the board, and the board shal
approve the findings and adopt themas the findings of
t he board unl ess good cause is shown for disapproving
them \Wether the findings are nade by the board, or
by a hearing officer and adopted by the board, the
board shall enter its order based on the findings.

(d) After the fair hearing the board may affirm

nodi fy or reverse decisions of the agency; or may
determ ne whether an all eged delay was justified; and
it may nake orders consistent with this title requiring
t he agency to provide appropriate relief including
retroactive and prospective benefits. The board shal
consider, and shall have the authority to reverse or
nodi fy, decisions of the agency based on rul es which
the board determines to be in conflict with state or
federal |law. The board shall not reverse or nodify
agency deci sions which are determned to be in
conpliance with applicable | aw, even though the board
may di sagree with the results effected by those
deci si ons.

3 V.S A > 3091
The plain | anguage of the above regul ati ons shows t hat
the term"appeal” is used synonynously and interchangeably
with the phrase "request for a fair hearing". The
regul ations further nake it clear that the attendance and
testinony of witnesses nay be conpelled by the Board

chairman and that the "board or hearing officer shall issue
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witten findings of fact”". The taking of testinony by

wi tnesses and the finding of facts is indisputably part and
parcel of an evidentiary hearing, not an appellate review
heari ng. Even though the words used by a legislature in
enacting a statute nust be interpreted as having sone

meani ng, and not as nere surplusage, (see State v. Stevens,

137 Vt. 473 (1979)), the Departnent's argunent ignores al
of the | anguage whi ch makes the Board' s duty nore than
clear--to hold a fair hearing to determ ne the facts. |If
the Departnent finds this | anguage too obtuse, the Suprene

Court sonme seven years ago specifically interpreted 3 V.S A
> 3091(c) as requiring that the hearing officer appointed

by the Board nake findings of fact which, unless there is
good cause for disapproving, nust be adopted by the Board.
The Court specifically said:

I n anot her adm ni strative context, we have
observed that (t)he hearing exam ner functions as the
trier of fact in this kind of case. |If there is
evi dence tending to support his findings, they will, in
the ordinary situation, be sustained here, since the
eval uation of that evidence is for him

Thus, the hearing officer acts as the fact finder
for the Board; the hearing officer does not render an
i ntermnmedi ate deci sion subject to review by the Board.

Pratt v. DSW 145 Vt. 138, 142 (1984)

There can be no other conclusion than that the Board
(through its hearing officers) acts as the trier of and
finder of fact in all requests for fair hearings by persons

aggri eved by decisions of the Departnent of Social and

Rehabilitation Services under 3 V.S. A > 3090 et. seq.
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There is no reason or authority in the statute for the Board
to defer to or give weight to findings of fact nmade by the
Depart ment .

The Departnent's reliance on the line of cases cited in
its brief with regard to the presunptive validity of agency
decisions is unpersuasive. |In fact, the Departnent's
reliance on those cases is based on a grave m sunderstandi ng
of the role of the parties involved. Every one of those
decisions refers to judicial review of an adm nistrative
deci sion, not an adm ni strative agency developing its own
record on appeal froma Departnental decision. The
Departnment’'s argunment in effect elevates itself to an
adm ni strative board and the Board to a judicial tribunal
Such an anal ysis m sses the essential and crucial point in
this matter: It is the Board' s decision which is the

agency's final decision for purposes of any judicial review

See 3 V.S.A 5> 3091(a)-(h). If any presunptions of
validity or deference is owed to a decision, it is by a
reviewi ng Court towards the Board's decision (as the fina
adm ni strative decision) not by the Board towards the

Departnent's initial determ’nation.1

There is nothing in the child abuse and reporting
statute itself at 33 V.S. A > 4911, et seqg, which takes
regi stry expungenent fair hearings out of the requisites of
3 V.S.A > 3090 et. seq. At 33 V.S. A > 4912(10), the

statute does set a standard for the Departnent ("accurate
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and reliable information that woul d | ead a reasonabl e person
to believe that the child has been abused or neglected.”) in
making its factual determ nation, but nowhere states that
the Board is bound by these determ nations, even if the

Departnment feels it has net these standards in its
i nvestigation. The Board is still required by 3 V.S A >

3091 et seq., to nake an independent finding of facts after
a fair hearing.

The Board's rules generally require that evidentiary
burdens be net through the subm ssion of evidence used by
civil courts in Vernont:

14. Rules of Evidence. The rules of evidence applied
in civil cases by the courts of the State of
Vermont shall be foll owed, except that the
presiding officer may all ow evi dence not
adm ssi bl e thereunder where, in his judgnent,
application of the exclusionary rule would result
i n unnecessary hardship and the evidence offered
is of a kind coommonly relied upon by reasonably
prudent persons in the conduct of their affairs.

The Vernont Rul es of Evidence provide that:

Rul e 802. Hearsay Rul e

Hearsay is not adm ssi ble except as provided by these

rules or by other rules prescribed by the Supreme Court

or by statute.

Those sane rul es define "hearsay" as ". . . a
statenent, other than one made by the declarant while
testifying at the trial or hearing, offered in evidence to

prove the truth of the matter asserted”". Rule 801(c). The

Board has repeatedly held that the statutory purpose of
protecting children fromharmfound at 33 V.S. A > 686(d)

"is defeated if the child-victimis unnecessarily required
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to appear to testify at the hearing." See Fair Hearing No.
8816. Therefore, the Board has routinely allowed
transcription and tapes of children's statenents under the
"rel axed" hearsay rule in these cases based on the hardship
to the children and the inherent reliability of those

met hods for accurately relaying the investigator's questions
and the responses of the child. Statenents of others
(psychol ogi sts, social worker and parents) have al so been
all owed into evidence but no specific ruling has ever been
requested or made regarding the adm ssibility of those
statenents to prove the truth of the matters asserted

therein.2

This case presents squarely the question of whether or
not the Departnent can neet its burden solely through
testinmony of the investigator sunmarizing statenents
purportedly made by the child and other child witness to
herself and to others. The board concludes that while such
evi dence may not run afoul of the board s "rel axed" hearsay

rule as to its admi ssibility, hearsay evidence, such as the

type relied on by the Departnent in this matter, need not be
accorded the sanme wei ght as non-hearsay evidence. See Longe

v. Dept. of Enploynent Security, 135 Vt. 460 (1977).

"Sexual abuse" is specifically defined by 33 V.S A >

682 as foll ows:

(8) "Sexual abuse" consists of any act by any
person invol ving sexual nolestation or
exploitation of a child including but not limted
to incest, prostitution, rape, sodony, or any |lewd
and | ascivious conduct involving a child. Sexual
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abuse al so i ncludes the aiding, abetting,
counseling, hiring, or procuring of a child to
performor participate in any photograph, notion
pi cture, exhibition, show, representation, or

ot her presentation which, in whole or in part,
depi cts a sexual conduct, sexual excitenment or
sadomasochi stic abuse involving a child.

In its "Casework Manual ", provided to all its social
wor kers and investigators, SRS has attenpted to define
further the requirenents of the above statutes. Pertinent
sections (see Manual No. 1215) include the follow ng:

C. Sexual Abuse - The statutory definition is
quite explicit and all-enconpassing, but
provides little clarity around abuse by
chil dren and by adol escents on children. The
Departnment differentiates sexual abuse by
adol escents and children from ot her types of
sexual exploration according to the follow ng
criteria:

1. The perpetrator used force, coercion, or
threat to victimze the child, or

2. The perpetrator used his/her age and/or
devel opnental differential and/ or size
to victimze the child.

In this case, even if adm ssible, the evidence put
forth by the Departnent is insufficient in terns of
reliability to establish that the petitioner used force,
coercion, or threat to victimze the child. Neither was
there sufficient evidence that the petitioner's age, size or
devel opnental differential was used by the petitioner to
victimze the children. The social worker testified that
the petitioner's actions nmust have been abusive because she
was four years older and placed in a position of baby-sitter

to the two boys. That relationship, however, was created by

t he boys' nother and nay say as nuch about the nother's | ack
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of judgnment in choosing a baby-sitter, as it does about the
petitioner's maturity. The hearing officer and the board
need not, and do not, accord nuch weight to the solely-
hearsay evidence that the boys later felt they were
victimzed. Al the children involved referred to the
activities as "ganmes". The alleged victimand the all eged
perpetrator were mature enough and cl ose enough in age that
no assunptions about the nature of their relationship are
warrant ed based on the bald facts of their ages. Based on
t he evi dence presented, including the credible testinony of
the petitioner, it is found that the petitioner and the boys
in question were involved in nutual exploration.

G ven the above, it cannot be concluded that the
petitioner "abused” R P. or any other boys within the
meani ng of the statute and the Departnent's own guidelines
(supra). Because the Departnent has failed to neet its
statutory burden, the petitioner's request to expunge the
report in question is granted.

FOOTNOTES

1The Suprene Court in a case cited by the Departnent
makes this clear:

Courts presune that the actions of administrative
agencies are correct, valid and reasonabl e, absent a
cl ear and convincing showing to the contrary.
Therefore, judicial review of agency findings is
ordinarily limted to whether, on the record devel oped
before the agency, there is any reasonable basis for
the finding. (enphasis added)

State Departnent of Taxes V.
Tri-State | ndep. Laundries,
138 Vt. 292, 294 (1980).




Fair Hearing No. 10,136 Page 15

2Rulings have specifically been nmade that testinony by
parents and psychol ogi sts regarding statenents nmade to t hem
by the child are specifically adm ssible for other purposes.
See Fair Hearing No. 8816. |In addition, evidence of this
type has routinely been adm tted because of a |ack of
obj ection by the other party.
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