STATE OF VERMONT
HUVAN SERVI CES BOARD

In re ) Fair Hearing No. 10,123
g
)
Appeal of )
| NTRODUCTI ON

The petitioner appeals the Departnent's decision to
reduce her ANFC grant based upon her ol dest child reaching
ei ghteen years of age. The issue is whether that child should
continue to receive assistance because he is a full-tinme high
school student.

FI NDI NGS OF FACT

1. The petitioner is the nother of three children and an
ANFC recipient. She immigrated to this country from Germany
in 1979, at which tine her oldest child, then seven years ol d,
began first grade. Because that child did not speak English
he repeated the first grade and did not conplete it until he
was ei ght years ol d.

2. I n Novenber of 1990, the petitioner reported to the
Department that her ol dest child had turned ei ghteen on
Novenber 3, 1990. She asked, however, that he be kept on her
grant because he is a junior in high school and will be
dependent upon her for support until he graduates in June of
1992.

3. On Novenber 9, 1990, the Departnent sent the

petitioner a notice that her grant woul d be reduced from
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four to three persons because her eighteen-year-old son is
ineligible as he "has graduated or is not expected to
graduate before the age of nineteen". Her ANFC woul d
decrease in Decenber of 1990, from $713.00 to $630. 00 but
her Food Stanps woul d increase from $185.00 to $222. 00.

4. The petitioner asks that an exception be nade in
her case because of her son's special circunmstances. She is
concerned that the reduced famly incone may pronpt her son
to quit school to seek enploynent rather than pursue his
hi gh school di pl ona.

ORDER
The Departnent's decision is affirned.
REASONS

The portion of the Social Security Act which provides
grants to states for aid to needy famlies with children,
specifically defines the term "dependent child" as a child
" who is (A) under the age of eighteen, or (B) at the
option of the State, under the age of nineteen and a full-
time student in a secondary school (or in the equival ent
| evel of vocational or technical training), if, before he
attai ns age ni neteen, he nmay reasonably be expected to

conpl ete the program of such secondary school (or such
training) . . . ". 42 U S.C. > 606(a)(2) This definition

was added to the Act in 1981 (Pub. L. 97-35 > 2311, 1981),

replacing a prior definition of a dependent child which
i ncl uded children under age twenty-one who were attendi ng

hi gh school and pursuing a course of study leading to a
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di pl oma or vocational or technical training. (Pub. L. 88-
641, 1964). The 1981 anendnent both dropped the age from
twenty-one to nineteen and required that the program of
study not only be pursued on a full-tine basis but also be
conpleted prior to attaining age nineteen. That anmendnent
represents a clear and significant narrow ng of student
eligibility, whose legality has not been challenged in a
reported case in the alnost ten years since its passage.
The federal regulations, following the statute, specify
t hat :
Federal financial participation is available in
financi al assistance provided to otherwi se eligible
persons who were, for any portion of the nonth for
whi ch assi stance is paid:
(11) In ANFC, under eighteen years of age; or age
18 if a full-time student in a secondary school,
or in the equivalent |evel of vocational or

technical training, and reasonably expected to
conpl ete the program before reachi ng age ni net een.

45 C.F.R > 233.39(b) (1)
While a state may choose to provide assistance to ot her
groups of individuals, the federal statute and regul ations
make it clear that the federal government will not
contribute to prograns which support students under nineteen
years of age unless they will conplete their prograns before
reachi ng age nineteen. Vernont has chosen to restrict its
programto those persons for whomthey can obtain federal
assi stance and has adopted a regul ation as foll ows:

Age

Eligibility criteria relative to age are established by
| aw (33 VSA 2701 as anended) for children under the
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ANFC program as foll ows:

An individual qualifies under the age criterion as
achildif he or she is under 18. 1In addition, an
18 year old child is eligible if he or she is a
full-time student in a secondary school or an

equi val ent | evel of vocational/technical and is
expected to conplete high school or the equival ent
program before reaching his or her nineteenth
birthday. Children who are eligible for ANFC on
the day before their eighteenth or nineteenth
birthday remain eligible for ANFC for the ful

cal endar nmonth during which their eighteenth or

ni net eenth birthday occurs.

WA M > 2301
The petitioner's son is a full-tinme student in a
secondary school who is not expected to conplete his program
until after his nineteenth birthday. As such, he is not
eligible to receive ei ghteen-year-old ANFC benefits under
the regul ation and the Departnent's determ nation that her
son be renoved fromher grant is in accordance with the

regul ation. Therefore, the Departnent's decision nust be

affirmed by the Board. 3 V.S. A > 3091(d).

Thi s decision, no doubt, will create a great hardship
for the petitioner who will continue to need to support her
son if heis to finish high school. Her contention that

this decision places her son at risk for |eaving school

wi thout his diplonma is also quite credi ble and | anent abl e.
There is nmuch reason to question the wi sdomof a federa
policy which makes it difficult for the children of |ow
income famlies to finish high school or other educational
pursuits which mght increase their chances of

enpl oyability. However, unless the federal policy is shown
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to be illegal, the Board must uphold its validity even
though it nmay not agree with its effect.

In light of the narrowed restrictions which have been
enacted by Congress for supporting eighteen-year-old
students, the petitioner may want to discuss with her school
officials whether it m ght be possible, and in her child's
interests, to accelerate the conpletion of courses required
for his high school diplom, through sunmer school or sone
ot her nmeans, in order to continue the financial support

whi ch he obvi ously needs.
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