STATE OF VERMONT
HUVAN SERVI CES BOARD

In re ) Fair Hearing No. 10,035
g
)
Appeal of )
| NTRODUCTI ON

The petitioner appeals the decision by the Departnent of
Social Welfare denying his application for Medicaid. The
i ssue is whether the petitioner is disabled within the neaning

of the pertinent regul ations.

FI NDI NGS OF FACT

1. The petitioner is a thirty-seven-year-old nan who has
a tenth grade education and rel evant experience as a
mai nt enance worker and a taxi driver. H's nost recent job was
as a rental agent and handyman for a |large apartnent buil ding
in which he lived. He left that job in June 1989 due to his
heal th problenms. He has not worked since that tine.

2. The petitioner was di agnosed sone four years ago as
bei ng positive for an HV infection. He did not seek
treatment for several years but was tested approxi mately six-
nmont hs ago and was found to have a very | ow bl ood cell count
meani ng he is seriously immunosuppressed (CDC-Class I1) and
vul nerabl e to an opportunistic infection, although he has not
succunbed to such an infection to date. (In the past, he has

experienced shingles and hairy | eukoplakia.) He is being
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treated with AZT and Bactrim as a prophylactic nmeasure. In
June, he was exam ned by a physician who found that he was
suffering sone fatigue, nausea and headaches, perhaps as a
result of the AZT, but was otherw se asynptomati c and who
described the petitioner as having a "reasonably O K " energy
level. He did not appear to that doctor to be incapacitated
fromworking on the basis of his infection.

3. Since June of 1989, the petitioner's condition has
deteriorated and he now suffers fromwei ght | oss, night
sweats, disturbed sl eeping patterns, increased fatigue and
diarrhea. He was interviewed by a physician who has a
Master's in Public Health and who specializes in Al Ds cases
(as well as anesthesiology) who testified at the hearing
that the petitioner's recent health records and reports show
that he is now actually quite H'V synptomatic, suffers from
abnornal sleep patterns and is severely inpaired in his
general functioning by fatigue and his other synptons. His
run down condition makes hima |ikely candidate for an
opportuni stic infection. That physician's opinion is found
to be credible as to the petitioner's current physical
condition and is adopted as a finding.

4. The petitioner suffers fromchronic |ate stage
al cohol i sm whi ch has been resistant to successful treatnent
t hroughout the dozen or nore in and out-patient
det oxi fication prograns which the petitioner has

participated in over the last ten years. Hi s drinking has
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led to the loss of his driver's license due to four DW
convictions (a fifth's pending). He has |left several jobs,
i ncluding his |ast, because al cohol has seriously interfered
with his ability to function. The stress of discovering
that he nost likely will develop AlDs has added to the
petitioner's notivation to drink. He was drinking a fifth
or nore of vodka per day at the tine he quit his last job
because he was avoi ding tenants and others he had to deal
with in his work. On Septenber 18, 1990, the petitioner
"bl acked-out” due to excess al cohol consunption. At that
time, he entered an out-patient alcohol counseling program
whi ch he has been attendi ng once per week for about two
nmont hs and has managed to remai n sober during that tine.
Based on the opinions of his al cohol counselor, it is found
that his al cohol addiction is severe chronic, has been
wor sened by his HV diagnosis, has progressed to a stage
where the petitioner has very little ability or notivation
to control it, and can be treated, if at all, only through a
| ong-termresidential alcohol treatnment program

5. In June of 1990, the petitioner was exam ned by a
resident in psychiatry who did not feel that he suffered
froma psychiatric illness which prevented himfrom
perform ng vocationally related activities. He found that
the petitioner suffered fromsevere al cohol dependence and
abuse, a probable personality disorder, and perhaps a
dysthynic (low |l evel chronic depression) disorder but was

not experiencing a major depressive epi sode which required
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t he use of antidepressant nedication.
6. Subsequent to this interview and at the

encour agenment of the psychiatrist, the petitioner began
counseling sessions at a local AIDs project in July of 1990.
As part of his therapy he neets with a psychol ogist for two
hours every other week and sees the psychol ogi st on an

i ndi vi dual basis three to four tinmes per week. That
psychol ogi st, who has a Ph.D. in Cinical Psychol ogy and
over ten year's experience as a psychotherapist, testified
at the hearing that the petitioner appeared to himto be
extrenely depressed when he saw himin July and had a very
flat affect, perhaps as a result of his al coholism and

"Al DS" di agnosis. He described the petitioner as having a
restricted life in which he lives in the apartnment of a
synpat hetic friend on whomhe is totally dependent for al
his needs including food and shelter. He is extrenely

i sol ated and only goes out to attend Al Ds counseling
sessions and to neet with his doctors and | awers. He
appears to have no social contacts other than the friend he
lives with (who was a forner co-worker) and is fearful of
all people. He has observed that over the course of his
therapy the petitioner has a decreasing energy |evel, and
does not appear to be eating or sleeping well. The
petitioner has no trouble with sinple requests or
instructions but has difficulty follow ng through with nore
demandi ng requests and | acks consistency in his ability to

carry out long termplans. The above |imtations described
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by the petitioner's psychol ogist are found to be reliable
and credi bl e based on that psychol ogist's training and
consi derabl e experience in this area, as well as his
intimate know edge of this petitioner, and are adopted as
findings of fact.
ORDER
The Departnent's decision is reversed.
REASONS
Medi cai d Manual Section M211.2 defines disability as
foll ows:

Disability is the inability to engage in any
substantial gainful activity by reason of any nedically
det erm nabl e physical or nental inpairnent, or
conmbi nation of inpairnents, which can be expected to
result in death or has lasted or can be expected to
| ast for a continuous period of not fewer than twelve
(12) nonths. To neet this definition, the applicant
must have a severe inpairnent, which nmakes hi m her
unabl e to do his/her previous work or any ot her
substantial gainful activity which exists in the
nati onal econony. To determ ne whether the client is
able to do any other work, the client's residual
functional capacity, age, education, and work
experience i s considered.

The Social Security regulations for determ ning
di sability, which are binding in Medicaid determ nations,
dictate that persons who neet certain criteria in the

"Listing of Inpairnments” nust be found to be disabled. 20
C.F.R > 416.920(d) The listings include "Substance

Addi ction Di sorders” under the follow ng circunstances:

12. 09 SUBSTANCE ADDI CTI ON DI SORDERS

Behavi oral change or physical changes associ ated
with the regul ar use of substances that affect the
central nervous system
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The required | evel of severity for these disorders
is met when the requirenents in any of the
following (A through I) are satisfied.

A Organic nental disorders. Evaluate
under 12.02.

B. Depressi ve syndrone. Eval uate under
12. 04.

C. Anxi ety di sorders. Eval uate under
12. 06.

D. Personal ity disorders. Eval uate under
12. 08.

E. Peri pheral neuropathies. Evaluate under
11. 14.

F. Li ver damage. Eval uate under 5. 05.

G Gastritis. Evaluate under 5.04.

H. Pancreatitis. Evaluate under 5.08.

l.

Sei zur es. Eval uate under 11.02 or
11. 03.

12. 08 PERSONALI TY DI SCRDERS:

A personal ity disorder exists when personality
traits are inflexible and nmal adapti ve and cause either
significant inpairnment in social or occupational
functioning or subjective distress. Characteristic
features are typical of the individual's |ong-term
functioning and are not limted to discrete episodes of
illness.

The required | evel of severity for these disorders
is nmet when the requirenents in both A and B are
satisfied.

A. Deeply ingrained, mal adaptive patterns of
behavi or associated with one of the follow ng:

1. Seclusiveness or autistic thinking; or

2. Pathol ogically inappropriate suspiciousness or
hostility; or

3. (ddities of thought, perception, speech and
behavi or; or

4. Persistent disturbances of nobod or affect; or
5. Pat hol ogi cal dependence, passivity, or
aggressivity; or

6. Intense and unstabl e interpersonal

rel ati onshi ps and i npul si ve and damagi ng behavi or;

AND

B. Resulting in three of the foll ow ng:
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1. Marked restriction of activities of daily
living; or

2. Marked difficulties in nmaintaining social
functioning; or

3. Deficiencies of concentration, persistence or
pace resulting in frequent failure to conpete
tasks in a tinmely manner (in work settings or

el sewhere); or

4. Repeated episodes of deterioration or
deconpensation in work or work-like settings which
cause the individual to withdraw fromt hat
situation or to experience exacerbation of signs
and synptons (which may include deterioration of
adapti ve behaviors).

20 CF.R > 404, Subpart P
Appendi x 1

The evi dence above shows that based on his al coholism
and personality disorders, the petitioner nmeets paragraphs
(1, (4), (5 and (6) of Section A and paragraph 1-4 of
Section B. It nust be determ ned, therefore, that the
patient neets the |listings on psychological criteria and is
thus disabled. |In addition, the petitioner's physical
problens, primarily fatigue, make it unlikely that the
petitioner could performjobs even at the sedentary |evel,
whi ch woul d al so elimnate himfrom being found capabl e of

physi cal work under the Medical -Vocational Cuidelines. 20
C.F.R > 404, Subpart P, Appendix 2. It nust be concl uded

that the petitioner has inpairnents which either singly or
i n conbi nation prevent himfrom engaging i n any substanti al

gai nful activity.
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