STATE OF VERMONT
HUVAN SERVI CES BOARD

In re ) Fair Hearing No. 10,002
g
)
Appeal of )
| NTRODUCTI ON

The petitioner appeals the denial of his application for
Medi cai d based on the Departnment of Social Wlfare's
determ nation that he has resources available for his support

in excess of statutory maxi nuns.

FI NDI NGS OF FACT

1. The petitioner was admtted to a | ong-term nursing
care facility in Septenber of 1987. His wife remained in
their hone in the comunity. The petitioner has lived in the
nur si ng home conti nuously since that tinmne.

2. On June 6, 1990, the petitioner applied for Medicaid
through his wife. She reported to the Departnent that the
petitioner had no assets as he had exhausted a savi ngs account
set up to pay for his nursing hone care. That savings account
had been funded through a division of the couple's assets at
the tinme of the petitioner's adm ssion to the nursing hone.
The petitioner's wife could not say exactly how much had been
pl aced in that account.

3. Shortly thereafter, it came to the Departnent's

attention that the petitioner's wife mght herself have assets
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and the Departnent requested verification. The petitioner's
wi fe provided a certificate showi ng that she had pl aced noney
in a savings account ($19,645.75) and in six certificate of
deposit (CD s) accounts (#8126465 - $49,570.94; #8137629 -
$19, 332. 66; #0308870 - $32, 140. 90; #0900207 - $19, 169. 03;
#0900270 - $22,399.93; and #0700333 - $960. 10) over the course
of her lifetime which were both in her nane and her son's
name. Two of the CD s were purchased fromthe proceeds of
sales of a honme and a farmowned by her first husband. These
accounts had been in her nane and her son's nane for over
thirty years. The other accounts represented her share
(follow ng the couple's division of their assets) of the
proceeds of the sale of a house and canp owned by the couple
sone twenty years, and the sale of the petitioner's business
sonme twenty-four years ago. The petitioner could not renenber
whi ch accounts were derived fromwhich assets. Sone three or
four years ago when the former accounts were divided between
the couple, the petitioner placed her son's nane on all the
new accounts. Hi s name now appears with hers on each
certificate of deposit. Those certificates now total

$163, 219. 31.

4. The petitioner who is now ei ghty-one, has been
unabl e to work for over 20 years and has drawn Soci al
Security benefits during that tine. The petitioner's wife
continues to work and | ast year earned about $9, 000.00 per

year. She was able to save sone noney fromthose earnings.
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There is no evidence that she uses noney in the CD accounts
to meet her current |iving expenses.

5. The petitioner's wife's son, whose nane appears on
the certificates has not contributed any of the funds to any
account. The petitioner's wife placed her son's nane on the
certificates so he could nanage her funds if she were unabl e
to do so. The wife's son, who lives in Nevada, has never
removed any funds fromthese accounts which are in Vernont
and New Hanpshire banks. The petitioner's wife stated that
her son did not need the noney and woul d never take the
nmoney fromthe account w thout her perm ssion although she
bel i eves he woul d probably have a legal right to do so.

6. On July 16, 1990, the Departnent notified the
petitioner that his Medicaid application had been denied
because of $98, 639.31 in excess resources. He was al so
advi sed that he nay be eligible if the excess were used for

Medi cal expenses.

ORDER
The Departnent's decision finding the petitioner

ineligible due to excess resources is affirned.

REASONS
State Medicaid rules require applicants to denonstrate
financial need as one prerequisite to eligibility for the
program The financial need test is not nmet if $2,000.00 or

more in non-excludible resources is available to the
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applicant. Medicaid Manual > 230, 235; Procedures Manual >

P-2420C. The attribution of resources to applicants (or
recipients) turns on whether a resource is "actually
avail abl e" to the individual applying for benefits.

The resource at issue here is over $163,000.00 in
vari ous savings and CD accounts in the petitioner's wife's
name and that of her son. The petitioner's eligibility
depends on whether any or all of the noney in the
certificates is "actually available” to himat this tinme for
t he purpose of providing himlong-termcare.

The petitioner's wife contends that she is only a joint
owner of the certificates and, as such, should not be found
to be the "owner" of the whole anount. The Depart nent
adopt ed regul ati ons which direct how such property should be

treat ed:

Omership of Liquid Resources

A liquid resource owed or held jointly is considered
to be wholly owned by the individual or couple with the
foll ow ng exceptions:

(1) |If the individual or couple submt evidence
showi ng that any portion of the jointly owned or
jointly held funds is owned by other joint owners
or holders, that portion is not considered a
resource owned by the individual or the couple.
Evi dence nust include docunentation of who
contributes to and who uses the resource. Upon
acceptance of the evidence, the holder nust agree
to change the designation of the account or
certificate to reflect the ownership.
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(2) If two or nore of the joint owners are
eligible individuals or applicants, the joint
funds will be considered to belong to the joint
owners or holders in equal portions.

Medi cai d Manual > 232

Under these regulations, the petitioner's wife nust be
found to owmn the entire anmount in the savings deposit
certificates even though they are held jointly unless she

meets her burden of showing that a portion (or the whole) is

actually owned by soneone else. The petitioner has failed
to neet that burden. 1In fact, the petitioner's wife's own
testinmony nmakes it clear that her son has never contributed
to or used the noney in the accounts and is only listed on
the certificates for reasons of conveni ence and not because
he has any real ownership interest in the noney. The
Departnent's conclusion that these funds are actually solely
owned by the petitioner's wife and avail able for her use
alone is correct.

The petitioner's wife next asserts that if the noney is
found to be hers, it should not be found to be available to
her husband because it was either derived fromthe sale of
assets which never belonged to himor represents only his
wife's half of their fornerly jointly held assets which have
previ ously been divided between them \Vhile there is sone
logic to the petitioner's position, the Medicaid regul ations

do not use this accounting approach.
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In general, the financial eligibility of Medicaid
applicants and recipients is dependent upon resources

1

actually owned by them as i ndividual s. See M > 220.

However, the regul ati ons make a specific exception to that
principle with regard to property owned by spouses. The
regul ations state that:
In determining the financial eligibility of an
i ndi vidual or a couple, the inconme and resources of
spouses, with certain limts, nust be counted as

avai lable to the applicants if they are |living together
in their own home or in the househol d of nother.

MM > 221
The regul ations go on to say:

Terni nation of Spousal Responsibility

"If spouses cease to live with each other, their inconme
and resources nust be considered available to each
other for the time periods specified below. After the
appropriate tine periods, only the inconme and resources
actually contributed by one spouse to the other are
count ed:

When coupl es cease to live together as a result of:

(a) the admssion to |long-termcare of one spouse
treat the couple as having ceased to live
together only if he/she is likely to reside
inlong-termcare for at |east 30 consecutive
days), then:

-  The incone of both spouses ceases to be
conbined in the nonth of separation, and

- an assessnment of resources is nmade at the
time of application for Medicaid.

Not e: see Section Special Requirenments for
Applicants/Recipients Living in Long-Term Care in
the M70 and M360 secti on.
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(b) the death or finalization of a divorce or an
annul rent, then both the incone and resources
cease to be combined in the first nonth after
the death or finalization of the divorce or
annul nent.

(c) any reason other than (a) or (b), then the
i ncome and resources of the spouses cease to
be conmbi ned beginning with the seventh nonth
after the nonth of separation. However, if
t he nmutual consideration of incone and
resources causes the individuals to be found
ineligible as a couple, then only the incone
and resources actually contributed by one

spouse to the other will be considered, being
the nonth after the nonth in which separation
occurr ed.

Medi caid Manual 211.1

These regul ati ons establish a general obligation of
support between spouses who are |iving together which ceases
in nost instances shortly after their separation or upon
death or divorce. But when the separation is because of the
adm ssion of one spouse to "long-termcare,” speci al
regul ations take effect. Those regulations require as
fol |l ows:

Speci al Requirenments for Applicants/Recipients
Living in Long-Term Care

This policy applies to an applicant/recipient

i ndi vidual or couple who is residing in a skilled
nursing facility or internediate care facility
(including an internediate care facility for the
mentally retarded), or who is an inpatient in a nedical
institution but receiving a level of care provided in a
nursing facility, or who is a honme and comunity-based
services recipient. These living arrangenents are
referred to in this policy as long-term care.

The regul ations go on to provide in pertinent part:

M70. 2 Resour ces
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| f an individual has no conmunity spouse at tine of

adm ssion to a long-termcare facility, all his/her
countabl e resources at tine of application for Medicaid
are consi der ed.

If an individual is admtted to | ong-termcar on or
after Septenber 30, 1989, and has a conmunity spouse at
time of adm ssion to long-termcare, two steps are
required:

1. An assessnent of resources at the tine of
adm ssion to long-termcare is conpl eted.
This assessnent is conpleted at the request of
ei ther spouse and a copy of the assessnent is
provi ded to each spouse. The Depart nment
retains a copy. The assessnent and notice
nmust include at | east:

- the total value of countable resources
in which either spouse has an ownership
i nterest;

- the basis for determi ning total val ue;

- t he spousal share (equal to one-half the
total);

- concl usi ons as to whether the
institutionalized spouse woul d be
eligible for Medicaid based on
resour ces;

- t he hi ghest anmount of resources the
institutionalized and community spouse
may retain and still permt the
institutionalized spouse to be eligible;

- i nformation regardi ng the transfer of
resources policy; and

- the right of the institutionalized
spouse or the conmunity spouse to a Fair
Hearing at the time of application for
Medi cai d.

NOTE: if the assessment is not nade at the
time of adm ssion, and an application for
Medicaid is filed at sonme subsequent date,

t he Departnent nust conplete the above
assessnment by reconstructing the situation at
the tine of adm ssion based on avail abl e

i nformation, unless the community spouse has
died. If the conmmunity spouse dies before an
application is filed, only the countable
resources in which the long-termcare
resident has an ownership interest are
consi der ed.
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NOTE: if an individual is discharged from
| ong-termcare and readmtted on or after
Sept enber 30, 1989, an assessnent of
resources is again conpleted at the tine of
readm ssion to long-termcare.

NOTE: if an individual was admtted to | ong-
termcare before Septenber 30, 1989, is not
di scharged and readmtted on or after

Sept enber 30, 1989, and applies for Medicaid,
no assessnent of resources at the tinme of
adm ssion is required. Only the second step
of allocating the resources is required.

2. An all ocation of resources at the time of
application for Medicaid is conpleted as
foll ows:

- Determ ne the total countable resources
of the couple at the tine of application
for Medicaid, regardl ess of which spouse
has an ownership interest in the
resour ce.

- Deduct the greatest of the follow ng:

- Spousal Resource Allocation, or

- Amount set by a Fair Hearing, or

- Amount transferred from
institutionalized spouse to
comunity spouse under a court
or der.

Changes that result in an allocation which exceeds
t he Spousal Resource Allocation in effect on Apri
1, 1990, will be nmade via a procedures change.
Changes that result in an allocation which is |ess
t han the Spousal Resource Allocation in effect on
April 1, 1990, will be made via the Admi nistrative
Procedures Act.

NOTE: al though the conmmunity spouse nay be

all ocated up to the Spousal Resource Allocation,
t he coupl e should be inforned that the spouse in
|l ong-termcare may retain up to the Resource
Maxi mum for one (1) in countabl e resources and
still be eligible for Medi cai d.

- Conpare the resources now avail able to the
institutionalized spouse to the Resources
Maxi mum for one to determ ne whether or not
he/ she passes the resource test for Medicaid.
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- | f he/she does not pass the resource test for
Medi cai d, see the section on Medical Expense
Spend-Down in the MA0O0O section. The
resources of the comunity spouse are
consi dered available to the spouse in |ong-
termcare until the nonth after the nonth in
whi ch the individual becones eligible for
Medi cai d.

- | f the community spouse fails to nmake
avai l able to the spouse in long-termcare the
resources determned to be his/her (i.e., the
spouse in long-termcare) share, you may
grant Medicaid to an otherw se eligible
i ndi vidual if he/she has assigned any rights
to support fromthe comunity spouse to the
Departnment (or lacks the ability to execute
t he assi gnnent due to physical or nental
i mpai rnment) or denial would work an undue
har dshi p.

- | f resources nmust be transferred to the
comunity spouse (or to soneone else for the
sol e benefit of the community spouse),
provi de the community spouse with the anount
determ ned to be his/her share. The spouse
in long-termcare nust conplete this transfer
wi thin 60 days of notification of the
all ocation. An extension may be granted if
there are good reasons for the del ay.

M> 270. 21

As the petitioner was admtted to long-termcare before
Sept enber 30, 1989, and has resided there continuously, the
adm ssion resource assessnent set out in the regulation at
par agraph 1. above does not apply. Instead, the regulation
requi res skipping ahead to the second step, which requires
an "allocation of resources"” for all Medicaid applicants
regardl ess of the date of adm ssion to the nursing hone.

The "al l ocation” requirenment begins with a
determ nation of the "total" countable resources of the

couple at the tine of application for Medicaid, regardless
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of which spouse has an ownership interest in the resources.

It has already been determ ned that the petitioner's wife
has a countable resource in the formof $163,219.31 in a
savi ngs account and six certificates of deposit. That

$163, 219. 31 represents the "total countable resource" to be
used in determning the petitioner's eligibility. Fromthat

anount is deducted the Spousal Resource Allocation anount of

$62,58O.312 (from Procedures Manual > P-2420C.) from which

the figure of $100,639.31 is obtained. That figure is the
petitioner's countable resource anount. The petitioner, as
wi th any individual applying for Medicaid, cannot have
resources available to himof nore than $2,000.00. See M
230; P-2420B.

As the petitioner obviously has nore than $2, 000. 00
avai lable, it nust be determined that he is not financially
eligible for Medicaid. The Departnent's decision denying
himfor financial ineligibility is, thus, correct and nust
be uphel d because it is consistent with the Departnent's
regulations. 3 V.S A > 3091(d)

The petitioner may becone eligible for Medicaid once
hi s excess resource of $98,639.31 is "spent-down" for
el i gi ble nmedical or maintenance expenses. He is referred to
his district Social Welfare office for further information

on that regul ation.
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FOOTNOTES

1These regul ations derive their authority largely from

the Medicaid enabling statute at 42 U.S.C. > 1396, -5
regarding "treatnent of incone and resources for certain
institutionalized spouses”.

2In this case there is no separate anount established
by a fair hearing or a court ordered anount.
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