STATE OF VERMONT
HUVAN SERVI CES BOARD

In re ) Fair Hearing No. 9133
)
Appeal of )
| NTRODUCTI ON

The petitioner appeals the decision by the Departnent of
Social Welfare denying his application for Medicaid. The
i ssue is whether the petitioner is disabled within the neaning
of the pertinent regul ations.

FI NDI NGS OF FACT

1. The petitioner is a fifty year old nale with a 12th
grade education. He received an undesirabl e discharge from
the mlitary, becane involved with organized crine and was
i ncarcerated several tines (28 years in total), including a
stint in a federal penitentiary (Sing Sing) in connection with
his conviction for violent crines (i.e., attenpted nurder).

2. The petitioner has work experience as a |l aborer in
the roofing and painting trades. In those jobs he was
required to constantly stand, wal k and bend. He occasionally
l[ifted up to 50 pounds and 25 pounds frequently on these jobs.

Except for his last job, the petitioner quit or was fired
fromevery job he had within six nonths of starting it as a
result of heated confrontations with his enployers. He left
his last job in 1979 due to injuries sustained when he fel

four stories.
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3. From 1979 through 1982, the petitioner received
disability benefits in connection with his accident which
resulted in two fractured | egs and knees. From 1982 t hrough
1987, the petitioner was incarcerated in upstate New York.
Thereafter, he noved to Vernont where he lives with his
current wfe.

4. The petitioner's physical problens presently
consi st of the follow ng:

1) Residual arthritis in his knees as a result of
his fractures, which have otherw se healed well. This
arthritis causes his legs to sonetinmes |ock up and
col | apse on himand causes himpain in his | egs when he
wal ks | ong distances or |ifts heavy objects. It is
possi bl e that this condition could inprove with surgery
but because the petitioner cannot pay for the operation
it is being managed, as is his other pain, by the use
of Tylenol w th codei ne;

2) Cervical Melopathy due to congenital fusion of
two of his vertebrae and degenerative disc di sease
whi ch causes hi m sone pain when he turns his head or
attenpts to |ift heavy objects;

3) Cccasional mgrai ne headaches with attendant
nunbness of his left armwhich does not cause any
significant functional limtations; and

4) COPD (enphysema) for which the petitioner is
treated with a Ventalin inhaler and which has
stabilized al though the petitioner continues to snoke
four packs of cigarettes a day against his doctor's
advice. The petitioner becones particularly short of
breath when he wal ks nore than a few bl ocks or up
stairs.

5. In addition to his physical problens, the
petitioner also suffers froma severe personality disorder
characterized by frequent and uncontrolled "expl osively
angry" noods, pathol ogi cal aggressiveness, unstable
i nt erpersonal relationships and inpul sive danagi ng and

anti social behavior. These inpairnents have resulted in the
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petitioner's repeated incarcerations; inability to accept
direction or criticismby enployers or peers; aggressive and
irrational behavior, including threats, with fornmer

enpl oyers; violent behavior towards his forner seven
spouses, four of whom he adnmits to having beaten; and
failure to have a relationship with any of his fourteen
children, and difficulty focusing or concentrating on tasks.
The petitioner can only alleviate these synptons by
isolating himself fromtension, stress and contact with
persons outside his fam |y which causes himto be fearful of
going out in public. For this reason, the petitioner
carries a secondary di agnosis of agoraphobi a.

6. The petitioner's current activities consist of
caring for his wife who is totally disabled. In this
capacity he cooks, does |light housekeeping (requiring
lifting under 25 pounds) and shops at a store 150 yards from
his home for groceries. He also receives a grant from DSW

as his wife's Essenti al Person.1

O her than his trip to the
grocery store, he rarely goes out and sees few peopl e other
than his wife's 14-year-old son who lives with them and
hel ps with the heavi er work.
ORDER
The departnent's decision is reversed.
REASONS
Medi cai d Manual Section M211.2 defines disability

as foll ows:

Disability is the inability to engage in any



Fair Hearing No. 9133 Page 4

substantial gainful activity by reason of any nedically

det erm nabl e physical or nental inpairnent, or

conmbi nation of inpairnents, which can be expected to

result in death or has lasted or can be expected to

| ast for a continuous period of not fewer than twelve

(12) nonths. To neet this definition, the applicant

must have a severe inpairnent, which nmakes hi m her

unabl e to do his/her previous work or any ot her
substantial gainful activity which exists in the

nati onal econony. To determ ne whether the client is

able to do any other work, the client's residual

functional capacity, age, education, and work
experience i s considered.

The petitioner has exertional inpairnments which
certainly limt the kind of work he can do. Even if it were
found that the petitioner cannot do his fornmer work, it nust
be concl uded based on his description of his activities

caring for his wife, that he could performjobs requiring
"l'ight work". See 20 C.F.R > 404.1567(b). However, the
Social Security "grids" would dictate that a 50 year old
person ("cl osely approachi ng advanced age"), with a high
school education, and an unskilled work background woul d
still be able to performseveral jobs in the econony even if
he were restricted to Iight work, and thus could not be
found to be disabled. 20 C.F.R > 404, Subpart P, Appendi X
2, Rule 202.13.

The focus here nust, therefore, be on the petitioner's
non-exertional inpairnments which include a personality
di sorder whi ch has been categorized by an exam ni ng

psychi atrist as "severe"

12. 08 PERSONALI TY DI SCRDERS:

A personal ity disorder exists when personality
traits are inflexible and mal adapti ve and cause either



Fai r

Hearing No. 9133 Page 5

significant inpairnment in social or occupational
functioning or subjective distress. Characteristic
features are typical of the individual's |ong-term
functioning and are not limted to discrete episodes of
illness.

The required | evel of severity for these disorders
is nmet when the requirenents in both A and B are
satisfied.

A. Deeply ingrained, mal adaptive patterns of
behavi or associated with one of the follow ng:

1. Seclusiveness or autistic thinking; or

2. Pathol ogically inappropriate suspiciousness or

hostility; or

3. (ddities of thought, perception, speech and

behavi or; or

4. Persistent disturbances of nobod or affect; or

5. Pat hol ogi cal dependence, passivity, or

aggressivity; or

6. Intense and unstabl e interpersonal

rel ati onshi ps and i npul si ve and damagi ng behavi or;
AND

B. Resulting in three of the foll ow ng:
1

Mar ked restriction of activities of daily
living; or
2. Marked difficulties in nmaintaining social
functioning; or
3. Deficiencies of concentration, persistence or
pace resulting in frequent failure to conpete
tasks in a tinmely manner (in work settings or
el sewhere); or
4. Repeated episodes of deterioration or
deconpensation in work or work-like settings which
cause the individual to withdraw from t hat
situation or to experience exacerbation of signs
and synptons (which may include deterioration of
adapti ve behaviors).

The evi dence shows that paragraphs A(4)(5)(6) are net

under the first test, in that the evidence shows the

petitioner has markedly exhibited each of these synptons.

The inmpact of these synptons has been a marked

restriction in the petitioner's ability to maintain social

functioning, to concentrate on or conplete tasks at work and
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the repetition of episodes in his work-settings in which the
petitioner's explosive personality traits have been
exacerbated and have led to his withdrawal (voluntarily and
involuntarily) fromthat setting. Thus the requirenents of
par agr aphs B(2)(3) and (4) are net.

It must be found, that as the petitioner has net the

severity requirenents for the listing under personality
di sorders that he nmust be found to be disabled. 20 CF.R >

404. 1520( d) .
FOOTNOTES

1The petitioner, who is represented by counsel,
understands that if he is found to be disabled, he will no
| onger qualify as an "Essential Person" to his spouse.

# # #



