STATE OF VERMONT
HUVAN SERVI CES BOARD

In re ) Fair Hearing No. 7720
)
Appeal of )
| NTRODUCTI ON

The petitioner applied for Medicaid coverage for a cl osed
period on May 15, 1986, and was found to be nedically eligible
but was denied for having resources exceedi ng the Medicaid
resource nmaxi num The petitioner requested a ruling on the
value and "availability" of a particular asset--nanely a
vacati on cottage--which the departnment naintains places the
petitioner over the resource maxinmumfor Medicaid eligibility.

FI NDI NGS OF FACT

The facts in this case are essentially undi sputed:

1. At all tines relevant to this matter the petitioner
and his wife have owned a cottage |ocated at 64, 66 and 68
Cinton Avenue in Cak Bluffs, Massachusetts in an area known
as the Martha's Vineyard Canpneeti ng Associ ation

2. The cottage was conveyed to the petitioner and his
wi fe in Decenber of 1984 by way of a "bill of sale for
personal property” in which it was recited that "said hone is
consi dered personal property as the lots on which it is
situated are rented fromthe said Martha's Vi neyard

Canpneeti ng Associ ation. ™
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3. The Canpneeting Association is the record owner of the
realty under the cottage and although the town of Cak Bluffs
prepares individual tax bills for each cottage owner, it is
only as a courtesy to the Association and the town does not
consi der the cottage owners as having any ownership interest
in the land or taxable real estate. Neither does the town
record the transfer of the cottages as real estate transfers
in the town registry.

4. The Canpneeting Association | eases the lots on a
yearly basis and nay refuse to renew the | ease and require
the renoval of the cottage. The Association has al so set up
rules for transfer of the cottages which require anong ot her
things prior approval by a | ease comrttee based upon
letters of reference attesting that prospective buyers
subscribe to the values and goals of the Association.

5. The current market value of the cottage is
estimated at $65, 000.

6. On Septenber 15, 1984, the petitioner and his wfe
executed a pronmissory note in favor of the sellers of the
cottage for $27,500 to be paid in nonthly installnents of
$597.92 for 60 nonths. The note stated that it was "secured
by first collateral interest in cottage |ocated at 66
Clinton Avenue, Gak Bluffs, Mss."

7. On August 12,1985, The petitioner and his wife
executed a promi ssory note in favor of KWS., a friend who
| ent them noney while petitioner's health was failing, for

$50, 773. 14 plus $1,669.25 in interest within 120 days of the
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date of execution (Decenber 12, 1985). The note stated that
it was "secured by a second collateral interest in a cottage
| ocated in the Methodi st Canpneeting Association, 66 Cinton
Avenue, Oak Bl uffs, Mss."

8. On Decenber 10, 1985, a new prom ssory note was
executed by the petitioner and his wife in favor of K WS.
for $71,952.01 plus interest of $2,365.55, to be paid by
April 9, 1986. That note also reflected that it was
"secured by a second collateral interest in a cottage
| ocated in he Methodi st Canpneeting Association, 66 Cinton
Avenue, Oak Bl uffs, Mss."

9. None of the above promi ssory notes are recorded
with the town clerk or "perfected" by any other nethod of
recordi ng.

10. The petitioner was unable to nmake the "due date" on
either of the notes and they are both still outstanding and
payabl e on demand with accrued interest.

11. If the entire value of the property at issue is
countable as a resources to the petitioner, he will be over-
income for Medicaid.

ORDER

The decision of the departnent to treat the

petitioner's property (the cottage) as unencunbered is

uphel d.
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REASONS

The Medicaid regul ations require that:

Al'l resources of the aged, blind or disabled
applicant(s) for Medicaid and those of his/her
responsi bl e rel ati ves nust be counted, except those
resources specifically excluded . . . an individual or
coupl e passes the resource test for Medicaid
eligibility if the total value of the countable
resources of the individual or couple does not exceed

t he applicable resource maxi mum Medicaid Manual >
M2 30.

. . . The maxi mum al | owabl e resources, including
both liquid and non-liquid assets, of all nenbers of
t he househol d shall not exceed $1,000 for the
househol d. The total equity value of all real and
personal property, excepting excluded itens, may not

exceed the above ambunt. WA M > 2261 (enphasis
added) .

The regul ati ons enphasize that all |iquid and non-
liquid (real and personal property which cannot be converted
to cash within 20 worki ng days):

Are eval uated according to their equity val ue.

Equity value is defined as the price an item can be
reasonably expected to sell for on the open market

m nus any encunbrances. Medicaid Manual > M231.

The parties agree that the property can be reasonably
expected to sell on the open narket for about $65,000. |If
that market value is totally countable to the petitioner,
his resources, based on the value of the cottage al one,
exceed the maxi mum by $64, 000. The petitioner asserts,
however, that his equity value in the cottage, the val ue

which is critical under the Medicaid regulations, is zero
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because the property is "encunbered" by secured | oans
anounting to over $75, 000.

Under Massachusetts law, an article attached to the
land is usually considered realty but that presunption can
be overcone by a factual showi ng that the parties intended

the article to remain personalty. Hannah v. Frawl ey 138

N.E. 385 (1933), Nadien v. Bazata 22 NE. 2d 1 (1939). This

distinction is potentially inportant because there may be
different criteria for creating owership interests in the
two types of property. 1In this case, the facts tend to
show, as the petitioner urges, that the parties intended
that the cottage be considered personal property. The
cottage was passed by a bill of sale, not a deed, and the
rul es and regul ati ons of the canpneeting associ ati on nake it
clear that the cottage is subject to renoval for violation
of canp rules. Therefore, ownership interests will be
anal yzed as if the cottage were a form of personalty.

The term "encunbered” is not defined in the
departnment's regul ations. However, any interpretation of
that term nust be consistent with the principle of "actual

avai lability" which, stated sinply, neans that the asset
must be "available to neet need" of the recipient. WA M >

2260, Fair Hearing Nos. 6710, 6838, 6935 and 6966. In terns
of a piece of real or personal property it nust be

determ ned whet her the recipient can actually convert the
mar ket val ue of the property at issue into cash which he

could use to neet his needs. The ability to so convert the
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property usually depends upon whet her he has a paranount and
excl usive ownership interest in the property at issue such
that he does not need the | egal agreenent of another party
to alienate the property.

In order to determ ne who m ght have a | egal ownership
interest in the petitioner's property for Medicaid purposes,

it is necessary to look to state law. See Cannuni V.

Schwei ker, 740 F2d 206, 264 (3rd Cir. 1984). \Were property
attached to land is involved, the | aw of the place where the

property is located wll govern.1

It is a well established principle that the | aw of
the state in which the land is situated nust be | ooked
to for the rules which govern its descent, alienation
and transfer, and for the effect and construction of
t he conveyances. |International Paper Co., et al v.
Bellows Falls Canal Co., 91 Wt. 350, 367-368 (1917).
(citations omtted).

The petitioner concedes that neither of the "secured”
| oans at issue followed requirenents of "perfecting"” under
article 9 the Massachusetts Uniform Commerci al Code. What
that means is that the petitioner clearly could legally sel
the cottage to a third party (a "bona fide purchaser")
wi t hout the acqui escence of his two note hol ders and the
sale would be binding on all parties. The petitioner
argues, however, that the lack of perfection does not nean
that the two note holders have no legal interest in the
property. The promi ssory notes, he argues, create an
expectation of security in the creditors, which expectation

can be protected by judicial action as set forth by statute
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at AL MC 109 A> 7 and 9, including restraining or
setting aside any sale of the property, particularly if
intent to defraud is proven.

While the two | oan hol ders have an inpressive array of
| egal renmedies at their disposal if the petitioner conveys
the property, nevertheless, the nere existence of those
remedi es does not create an ownership interest in the
property which would prevent its conversion to cash by the
petitioner. He (and his wife) clearly have the sole and
exclusive right to sell this property unless and until one
of the note holders goes to Court and invokes the provisions
of the U C.C. and can prove an intent to defraud on the part
of the petitioner so as to persuade a Court to intervene.

At best, it could be said that the note hol ders have a
potential future ownership interest in the property which
i nterest must be created by Court decree.

As judicial intervention is necessary to create an
ownership interest in the property for the note hol ders,
they are really no different fromother creditors who may
obtain judicial attachments or liens on property. Although
many property owners have debts which may be reduced to
j udgenent and which may be collected by liens, their
property is not, therefore, generally thought to be already
"encunbered”. Certainly the regulations of the Departnent
of Social Wl fare cannot be read so broadly as to exclude
fromresource consideration the assets of those who have

debts which m ght be reduced to judgenent. To do so would
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be extrenely specul ati ve because there are any nunber of
reasons why a collection action may never be undertaken. It
certainly is not clear in this case, even though both | oans
are large and in serious default, that either loan will ever
be coll ected through a judicial encunbrance and forced sal e.
It must be concluded, therefore, that the petitioner's
cottage is not at present encunbered and that the petitioner

has the legal ability at present to sell the property and

get $65,000 for it ($65,000 representing his equity val ue).
As this application is for a closed period, it appears that
at no tinme during his period of clained eligibility, did the
petitioner have an "encunbrance", as that termis used in
the regul ations, on the vacation cottage and, so, the entire
mar ket val ue of the cottage nmust be counted agai nst him
Only if the note holders' clains had been judicially
established through Iiens or otherw se, could an encunbrance
be found to exist.

FOOTNOTES

1The Department argues, quite incorrectly, that Vernont

| aw must govern the question of whether the property in
Massachusetts is encunbered because the petitioner is a
Vernont citizen and Vernont benefits have been applied for.

Under Vernont |aw, the Departnent argues, the petitioner's
property would be treated as real estate that could only be
encunbered by a nortgage. The Departnment cites no authority
for its urging a radical departure froma well settled
common rule of law. As an alternative, the departnent urges
t hat Massachusetts welfare | aw be used to characterize the
petitioner's property. As the Massachusetts Departnent of
Public Welfare is in no way involved in this matter, that
suggestion cannot be entertai ned.



