STATE OF VERMONT
HUVAN SERVI CES BOARD

In re ) Fair Hearing No. 9987
)
Appeal of )
| NTRODUCTI ON

The petitioner appeals the Departnment of Social and
Rehabilitation Services denial of her application for
subsi di zed child care.

FI NDI NGS OF FACT

1. Until recently, the petitioner and her husband were
both gainfully and well-enpl oyed. However, in the |ast four
nmont hs, the husband' s contracting business fell off due to
sl ow demand and the petitioner's enploynent as a real estate
agent was reduced in hours. The famly declared bankruptcy in
June and fell behind on their nortgage paynents.

2. The petitioner has two children aged seven and nine
who are both in school full-tinme. They are in an after-school
day care program sponsored by the YMCA at school which they
have been in for several years. The day care slots are
limted to twenty-five and those slots are nuch sought after.

If a slot is given up, it is possible that it will be quickly
filled by another child. The petitioner has no other day care
prospects for her children.

3. On or about August 7, 1990, anticipating the

begi nni ng of the school year and the after-school program the



petitioner applied for a day care subsidy for the $62. 00 per
week after-school program She was denied that day for being
over income. She appeal ed that denial.

4. The petitioner called the Departnent again on
August 15, to report that her hours had been reduced and was
told to fill out a new application.

5. On August 19, 1990, the petitioner filled out a new
application showi ng that she worked twenty-five hours per
week (12:30 - 5:30) at $6.00 per hour. She reported that
her husband wor ked approxi mately 40 hours per week for $9.00
per hour.

6. On August 24, 1990, the petitioner |ost her job but
did not report that fact to SRS until later. The famly was
subsequently found eligible for Food Stanps, Fuel
Assi stance, and the school |unch breakfast program

7. On Septenber 4, 1990, after getting no response to
her August 19, 1990 application, the petitioner called the
Department to ask for day care, and reported the total | oss
of her job. She was asked to send in a work search plan and
was told she would receive a return call on her eligibility.

8. On Septenber 11, 1990, the petitioner still having
recei ved no response to her application, called to explain
her need to keep her day care slot and reported that she had
a job interview the next day at 3:30 p.m which she could
not change to another time. The SRS supervisor found the

famly inconme eligible and approved three hours of child
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care subsidy for each child for the next afternoon only, so
the petitioner could attend her job interview. This subsidy
was approved as an "exception" since there was sone
confusi on about her application in the office and the
supervi sor thought she may have been m sl ed about her
eligibility.

9. On that sane day, the petitioner received a letter
general |y denying her second application but authorizing one
day of care on Septenber 12, 1990, as had been prom sed on
the tel ephone. No further reason for the denial was given.

The petitioner appeal ed that decision as well, believing
t hat her inconme was still at issue.

10. On Septenber 24, 1990 the Conmi ssioner's review
letter notified the petitioner that she had not been denied
the second tinme for inconme purposes, but because subsidies
for child care to facilitate a parent's enpl oynent search
are not avail able when the children are school age and
attend school on a full tinme basis.

11. At the tinme of the hearing, the petitioner's
children were attending the after-school programdue to the
Director's indul gence because the petitioner as yet had been
unable to pay for it. She had requested and been turned
down for a tuition scholarship by the YMCA based on the
programis lack of funds. She was still |ooking for a job
but had no definite interviews lined up and was trying to
get unenpl oynent conpensati on whi ch was bei ng contested by

her enpl oyer.
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ORDER
The Departnent’'s decision is reversed and remanded for
paynment of up to thirty days of day care subsidy
(retroactively, if necessary), which may be extended beyond
thirty days in the discretion of the Departnent.
REASONS
The Departnent relies on Social Services Regulation >
4032.1 to deny the petitioner subsidized child care to
facilitate her search for enploynent. That regul ation
provides in its entirety:

Servi ce Need

Service need is broadly established when day care is
necessary to support a famly goal of "self-support" or
"protection.”

Need for day care to support a goal of self-support or
protection is evidenced in the following famly
situations:

In a famly in which only one parent is a resident of
the hone, that parent nust fit one of the follow ng
categories. In a famly in which both parents are
residents of the honme, each parent nmust fit one of the
foll ow ng categori es:

a. Enpl oyed,;
b. In training (see |ist of acceptable training
prograns bel ow);

*C. | ncapaci t at ed,;
*d. The parent of a child in need of protection by the
Depart ment of SRS;
e. In need of child care services as a support to the
famly;
f. Seeki ng enpl oynent (support will not exceed 30

days unl ess extended by the Conmm ssioner).

* A Service plan in accordance with departnent case
pl anni ng procedures for child protective services wll
establish eligibility on the basis of ¢ or d (above).
The SRS caseworker is the case manager and coordi nates
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the case plan with conmunity agencies. SRS will make
every effort to ensure that the provider chosen can

of fer those specialized services specified as a part of
t hat service plan.

Acceptable training prograns are as foll ows:

Work training prograns sponsored by the Departnent
of Social Welfare;

Wor k experience or Work Study Prograrns;

Hi gh school (public or private);

Coll ege (up to four years support [48 cal endar
months], if enrolled in an undergraduate degree
progran ;

ABE (Adult Basic Education);

Start-up self-enploynment activities;

Job Training Partnership Act Progranms (JTPA);

eooc o

Q™o

O her training activities may al so be acceptable with
t he approval of the Comm ssioner or his/her designee.

Service Need shall be limted to the days and hours

duri ng whi ch:
1. No regul ar public school programis avail able
for the eligible child; and
2. No parent is available to provi de adequate

and necessary supervi sion.
For the Purpose of establishing "Service Need" it shal
be assuned that every unenployed parent is available to
provi de care.
Service need for day care shall not be considered
establi shed in situations where "24-Hour In-Hone Child

Care" (See section 4013) or "Voluntary Care Agreenent”
(See section 2020.1) is appropriate.

Soci al Services Regul ations > 4032.1
The petitioner's famly has been found to be
financially eligible for a day care subsidy. The
petitioner's husband is enployed and the petitioner is
seeki ng enpl oynent so the famly has presented evi dence
under the regulations that day care is needed to support a
famly goal of self-support. Furthernore, the petitioner is

seeki ng assistance only for those hours in which no regul ar
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public school programis available for her children. The
regul ati on does not further limt the circunstances under
whi ch day care need can be established, other than to
restrict paynents to job seekers to a thirty day limt with
di scretion in the Conm ssioner to extend it. A review of
the Departnent's other day care regul ati ons shows no ot her

restriction or eligibility.

Based on the above, it nust be concluded that the
petitioner has established both a "Service Need" and
financial need and, thus, the eligibility of her famly for
a subsidy. The Departnent's regul ations allow paynent of a
day care subsidy for an eligible famly as foll ows:

Days and Hours of Day Care Services

Aut hori zation of day care services for eligible
famlies shall be limted to the foll ow ng days and
hours of care:

Pur pose of Care

1. To enable eligible famlies to maintain enpl oynent
or _training.

Maxi mum Aut hori zati on

Neither nmore or |less than the
days and hours actually
required to support enpl oynent
or training (including
sufficient travel tine between
the day care facility and the
pl ace of enpl oynment or
training and/or to secure
reasonabl e hours of rest or

sl eep foll ow ng enpl oynment or
training). Such travel tine
cannot, however, exceed two
(2) hours per day.
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Soci al Services Regul ations > 4034

The above regul ations requires the petitioner to
denonstrate that she actually needs the after school care to
support enploynent. |In this case, she has unquestionably
done so. Although she may not need after school care every
day to attend interviews, her children will alnost certainly
| ose their child care "slots" if she does not continue to
pay her day care provider while she | ooks for another job.
| f she loses her child care, her ability to obtain
enpl oynent is, obviously, seriously conprom sed.

The inportance of maintaining child care arrangenents
whil e 1 ooking for enploynent was specifically recogni zed by
the Departnent in a "policy nenoranda” presented at hearing
and attached hereto as Exhibit No. 1. The Departnment relies
on that "policy nenoranda” to exclude the petitioner because
it limts paynments to new day care applicants seeking
enpl oynent to five half days per week/per child. The
Department adds that it has a further "unwitten policy" of
not paying for half-days for children who are in school
full-tine.

The Departnent's witten "policy"” violates its
regul ations insofar as it does not allow any eligible famly
to show that it actually needs certain hours to facilitate
enploynent. It also violates the regulations insofar as it
restricts eligibility to thirty days only (w thout further

di scretionary extension) and once per twelve nonths as
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neither of those restrictions exist in the regul ations.

Even so, the witten "policy" presented by the Departnent,
whi ch requires an automatic authorization in certain

ci rcunstances, in fact supports, rather than excludes, the
petitioner's application as she is seeking less than five
hal f days, (nanely five days of three hours each) for each
of her children. Even under this unduly restrictive witten
policy, then, the petitioner is eligible. The only "policy"
whi ch excludes her is an oral "policy" of denying paynment
for after school care for job hunters which conflicts with
both the witten regulation and the witten policy. As
such, it acts as no legal bar to the petitioner obtaining
servi ces once she has denonstrated her need for them under

t he regul ati ons, as she has here.

This matter should be remanded for paynment of up to
thirty days of day care subsidy for the after school program
as needed (which may be paid retroactively, if necessary).
After thirty days, the paynents may be term nated only after
review and the exercise of the Departnent's discretion. The
thirty day restriction, the job plan requirenents and the
Comm ssioner's discretion together are adequate to insure
that only those who are actually seeking enpl oynent, receive
subsi di es.

Finally, for the sake of this petitioner and ot her
applicants, it nust be noted that the | ack of a pronpt
response to the petitioner's applications (the Departnent

apparently has no time guidelines) and the poor quality of
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the notices in this case are not only offensive to and
frustrating for the petitioner but have serious inplications
for her due process rights. The petitioner not only had to
doggedly track down Departnment personnel to determ ne her
eligibility, but also arrived at the hearing believing (wth
good cause) that she had been denied based on the famly's
incone, and for no other reason. |In addition, as the

evi dence shows, she was subjected to unwitten policies

whi ch were m srepresented both to her and to the hearing

of ficer as the Departnent's "regul ati ons” when those
policies were actually directly contrary to the Departnent's
regul ations, or actually supported the petitioner's
application. The citizens who are the intended
beneficiaries of this program deserve and have a right to
better treatnment fromthe Departnment than the petitioner
recei ved here.

#H#H



