STATE OF VERMONT
HUVAN SERVI CES BOARD

In re ) Fair Hearing No. 9905
)
Appeal of )
| NTRODUCTI ON

The petitioner appeals the decision by the Departnent of
Social Welfare denying his application for Medicaid. The
i ssue is whether the petitioner is disabled within the neaning
of the pertinent regul ations.

FI NDI NGS OF FACT

The petitioner is a forty-eight-year-old man with
coll ege-level training in electrical engineering. From 1974
to Novenber, 1989, he was self-enployed in the construction
and mai nt enance of el ectronic and nechani cal equi pnent,
al though it appears that from an econon ¢ standpoint the
busi ness was marginal. He clains that he has been unable to
work since that time because of pain in his neck, shoul ders,
and upper back.

The nedi cal evidence in this case is inconclusive. The
following are the office notes of the orthopedic speciali st
the petitioner initially consulted for his problem

12/ 26/ 89 Ri ght shoul der pain - onset 2 nonths

This 46 year old white nal e was seen and eval uat ed

because of right shoul der pain. The patient had no

particular trauma or injury to his shoul der but devel oped

pain al ong the vertebral border of the right scapul a.

The pain is not really in his shoul der. He has not
noticed a decreased ROM of his shoulder. He did take a
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| ong notorcycle ride in Septenber and then in October had
a fall where he fell on his outstretched arns. The
patient has al so noted nunbness and tingling in his right
armin his 4th and 5th finger. He works at his hone,

sel f - paced, does electronic work and of course, is using
his neck a | ot.

Physi cal exami nation is that of a well-devel oped, well -
nouri shed male. Exam of the cervical spine reveals no
t enderness to percussion of the spinous process of the
cervical vertebrae. There is a decreased ROM Hi s
left lateral flexion and left rotation are full but
right lateral flexion and right rotation is dimnished.
Ri ght rotation causes sone nunbness and tingling in

his right arm It is ny inpression the patient has
acute cervical syndrone with probable cervical disc. |
woul d Ii ke to give hima decreasi ng dose of Predni sone
and a prescription for P.T. to include intermttent
cervical traction, heat and massage.

2/ 8/ 90 Recheck

[Petitioner] is seen in followup. He has proven to be
a very difficult patient. It is for certain that he is
t he nost exasperating patient | have ever had. He
continues to talk and tal ks at such | engths that
unfortunately he doesn't l|isten, doesn't answer
guestions and doesn't accept ny advise. One wonders
that he has to be convinced that he is the patient and
| amthe doctor. |In any event, the patient conplains
of continued, persistent pain along the vertebral

border of the right scapula. This pain, he insists, is
a primary problemin that area or the thoracic spine.
He is unable to accept that the pain is comng fromhis
cervical spine and nost comonly pain in this area is
radiated fromthe cervical spine. He has not had neck
pain but has had a stiff neck. He also has had sone
nunbness and tingling his right upper extremty. The
patient states that he is unable to sit for any period
of time. |If herides in a car for nore than two

m nutes he has to lie in the car because of the anount
of disconfort and distress that he is having in his
back. He does not work but does do sone electrical
wor k and he has been unable to do that and has been
unable to ride his notorcycle because of the anmpunt of
his disconfort.

Exam nati on has changed very little. He has a
decreased ROM of the cervical spine with sonme pain on
notion. The refl exes were physiological, sensation
intact, power is nornmal. | tried to explain what |
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t hought was t he pat hophysi ol ogy of his problem

woul d suggest conservative treatnment. | have suggested
a honme cervical traction device. The patient does not
have any insurance and he is applying for Medicaid.
amnot sure of the role this application has in his
synptons. Patient advised, see prn.

3/ 28/ 90

[Petitioner] returns. Again, he is his usual self.
Agai n, has the sane conplaints. The pain is now
getting so severe he says he is unable to nmake it

t hrough the day. He has taken two Tyl enol a day for
relief of the disconfort but the pain is severe. It is
chronic and constant and | ocated in the vertebral
border of the right scapula. He is now ready to accept
that it may be fromhis cervical spine. W did do X-
rays of his cervical and dorsal spine and did not find
a great deal. At this juncture |I think he is probably
going to need a CAT scan.

| did reexamine him found his neck to be supple.
Ref |l exes in the upper extremties were physiol ogical,
sensation intact, power was nornal.

A CAT scan was ordered and the patient will be seen in
fol |l ow.

4/ 26/ 90

[Petitioner] is seen in followup. He has taken his
CAT scan, reviewed it hinmself. He went to Castleton
where he | ooked up sonme articles. He asked questions
like: "Could he have a percutaneous di skectony of his
cervical spine?" It was difficult to explain to him
that he could not and by the tinme our conversation had
finished I was rather hoping that sonmeone mght try a
per cut aneous di skectony on this C6/7 area. 1In any
event, his synptonms have persisted. | still reconmend
conservative therapy. He would |like to have sonet hing
el se done. Soneone has spoken about Dr. [physician] to
hi m and we woul d agree and reconmend that he be seen by
Dr. [physician]. W wll go fromthere.

The CAT scan of the cervical spine done in April, 1990
(referred to in the above report) revealed a "small central
di sc herniation at C4-5" and "osteophyte formation with
associ ated disc herniation at C6-7 on the right". X-rays

taken in February, 1991, showed "slight C5-6 and mld C6-7
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di sc spaces narrow ng" and "noderate narrowi ng of the L5-S1
disc, with mld narrowi ng of the L4-5 disc".
In February, 1991, the petitioner underwent a
consul tative neurol ogi cal exam nation. The report of that
exam nation is as follows:
As you know, | saw [petitioner] at your kind suggestion
on 2/26/91, at which tinme he cane with a chief

conplaint of pain in his upper back and neck region on
the right side of about 15 nonths' durati on.

Present illness: This 48 year old white male

el ectronics technician states that he was in his usual
good health until about 6-8 nonths ago, when he was
swnmng in a quarry and hit the wall with his head.
He apparently was able to clinb out and did not have
any substantial difficulties at that time. However, a
week or two after this incident, the patient began to
conplain of pain in his neck and upper back,
particularly on the right side. This pain gradually
increased to the point that it became constant. He

t heref ore sought nedical advice about it. He was told
that he had some changes in his cervical spine of a
degenerative nature which m ght be causing the pain.
This was reveal ed on his cervical spine filns and | ater
on a CT scan. He was subsequently referred to Dr.

[ physician]. The results of that visit are not known
to me. He was then referred to Dr. [physician] in
Burlington who felt that he m ght have sonme cervica

di sc protrusive di sease but not evidence of cord or
root conpression on neurol ogi ¢ exam nation. Dr.

[ physician] ordered an MRI; this was acconplished and
sinply confirmed the CT findings, that is of a smal
central disc herniation at C5-6 of doubtful clinical
significance and a narrowi ng of the right and |eft
neural foramna at the |levels of C5-6 and C6-7, also of
m nimal clinical significance other than perhaps for
pain. In any event, the treatnent has variously been
treated with traction with a little benefit, anti-
inflammatory agents with a little benefit, and sinple
anal gesics. | gather there is a consensus of opinion
up to this point that he is not a surgical candi date.
At least it was not reconmmended by Dr. [physician] or
Dr. [physician].

The patient tells nme that because of these difficulties
he has not worked over the last 15 nonths ot her than
for 1-2 hours here and there with mninmal incone as a
consequence.
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Past history reveals that he has had a herni orraphy but
no major surgery or illness. Famly history: The
patient's nother is living, but disabled by arthritis.

H's father died of an M. There are no siblings.
Revi ew of systens is sonmewhat positive. The patient
has a rash in his groin of fungal origin. He admts to
bei ng sonmewhat hi gh strung and occasi onal |y depressed.
Soci al history: The patient is educated through
college at UUM He married 15 years ago, had one
child. Hs wife left himand he has since lived with
his nother. He does not snoke or take al coholic
beverages. His diet is adequate. The only nedications
he is using currently are sinple anal gesi cs.

Physi cal examination: | found the patient to be well
devel oped and well nourished, to have normal vital

si gns though his blood pressure is borderline at 150/90
inthe right arm Eyes, ears, nose and throat are
unremar kable. Heart, |ungs and abdonen seem nor mal .
Skin is clear except for the rash in his groin. There
is no | ynphadenopat hy. Extrenmities and spine are
normal except when he turns his head and neck to the
right, there is alittle pain at the base of his neck
and back of his right shoulder. At tines this novenent
causes rather severe pain. There is no paraspi nal
nmuscl e spasm

NEUROLOG C EXAM NATI ON was done in detail and was
within normal limts. | would note though that his
refl exes are on the brisk side at 2-3+.

D scussion: The history and findings of this

exam nation reveal no evidence of central or peripheral

nervous system conpression. He does have changes in

his cervical spine consistent with a small central disc

at C5-6 and with a neuroforam nal narrow ng, but

wi t hout apparent nerve conpression or cord conpression.
He is not considered a surgical candidate on these

accounts. | would list his problens as foll ows:

Probl em Li st :

1) Heal t h mai nt enance.
2) M| d cervical disc protrusion, C5-6 with foram na
narrowi ng at C5-6 and C6-7 with spur formation.

Reconmendati ons: The above was di scussed briefly with
the patient. It is ny opinion that he has a legitimte
conpl aint of pain as a consequence of these
difficulties. He does not appear to be a candidate for
surgical intervention at this tine. He should respond
to conservative therapy if properly applied. He needs
frequent cervical traction at a weight of 8-10 | bs.
whi l e taking nuscle rel axant drug and an anal gesi c.
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Unfortunately, this patient is alienating his
physi ci ans and apparently no one is willing to treat
him He clearly has a partial disability, not a total
disability. One would normally expect persons with
this anmount of difficulty to recover. | believe |I have
covered all of the specific questions you have asked.

| could perhaps reiterate that he wal ks normally, has

Nno nervous system conpression signs and grasps and can

mani pul ate perfectly normally with his hands, has a

good nenory, though he tal ks constantly and profusely.

| believe he has not had nore than noderately severe
pain as far as | can judge, and this is relieved by the
medi cations he is taking on a PRN basis.

At the hearing the petitioner's conplaints and deneanor
were consistent with the descriptions in the above reports.

The petitioner's nother, with whomthe petitioner has |ived
for the past sixteen years (and out of whose house the
petitioner carried out his electronics repair business
during that tine) testified that the petitioner conplains of
pain constantly and that he lies in bed nost of the day.

The petitioner's conplaints as to the persistence and
intensity of his pain, and his response to it, struck the
hearing officer as highly exaggerated and inconsistent. For
exanple, at the hearing the petitioner testified that the
pai n began after he took a hike in the woods in Novenber,
1989. However, in Decenber, 1989, the petitioner's
ort hopedi st noted only that the petitioner had reported
taking a long notorcycle ride and then falling while wal ki ng
(supra). The petitioner then told the consulting
neurol ogi st that the pain began after he hit his head while
SW nmi ng (supra).

After the hearing, the Departnment offered and the

heari ng officer reconmended that the petitioner undergo a
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consul tative psychiatric or psychol ogi cal exam nation. The

petitioner adamantly refused.1

On the basis of the nedical evidence, it cannot be
concluded that the petitioner is totally disabled--i.e.,
that he cannot perform sedentary or |ight work. Based on
the reports of his exam ning physicians (supra) and on the
petitioner's denmeanor at the hearing, it is suspected that
there is an enotional overlay to the petitioner's conplaints
t hat goes beyond the physical synptons thensel ves.
| nasnmuch, however, as the petitioner refuses any inquiry or
exam nation into that area, there is no nmedical evidence
upon which to make any concl usi ons regardi ng a non-
exertional aspect to any disability.

The nedi cal evidence indicates that the petitioner's
physi cal problens are, at nost, "noderate”, but that they
woul d respond to conservative treatnent. Although the
petitioner conplains that past attenpts as traction, heat
t herapy, and nedication did not work, it does not appear
that the petitioner has truly accepted and cooperated with
t he recommendati ons of any of his doctors. The petitioner
mai ntai ns that he wants Medicaid to pursue further testing
and treatment. However, given the petitioner's
confrontational attitude and his resistance to the
suggestions of his doctors, it is doubtful the petitioner
will benefit fromany enhanced access to nedi cal care.

ORDER

The Departnent's decision is affirned.
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REASONS
Medi cai d Manual Section M211.2 defines disability as
fol | ows:

Disability is the inability to engage in any
substantial gainful activity by reason of any nedically
det erm nabl e physical or nental inpairnent, or
conmbi nation of inpairnents, which can be expected to
result in death or has lasted or can be expected to
| ast for a continuous period of not fewer than twelve
(12) nonths. To neet this definition, the applicant
must have a severe inpairnent, which nmakes hi m her
unabl e to do his/her previous work or any other
substantial gainful activity which exists in the
nati onal econony. To determ ne whether the client is
able to do any other work, the client's residual
functional capacity, age, education, and work
experience i s considered.

In this case all the nedical evidence describes the
petitioner's orthopedic problenms as "slight", "mld", or
"noderate”. The exam ni ng physicians have confirned the
basis for his pain, but both reports strongly suggest
significant exaggeration and | ack of acceptance and
cooperation on the petitioner's part. The neurol ogists
report specifically notes that the petitioner's "disability"

is "partial™ but "not. . .total"”
The petitioner is relatively young and wel |l educat ed.
Absent a nore conpelling nedical basis for his conplaints,

it cannot be concluded that he neets the above definition of
disability. See 20 C.F.R > 416.908. The Departnent's

decision is, therefore, affirned.

FOOTNOTES

1A potential irony in the petitioner's refusal (which,
hopeful ly, his counsel pointed out to hin) is that
psychol ogi cal assessnents are often val uabl e in enhanci ng
the credibility of a claimant's conpl ai nt of pain when, as
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here, such conplaints are not adequately supported by
evi dence of physical findings. The petitioner is, of

course, free to reapply for benefits.
##HH



