STATE OF VERMONT
HUVAN SERVI CES BOARD

In re ) Fair Hearing No. 9830
)
Appeal of )
| NTRODUCTI ON

The petitioner appeals two decisions of the Departnent of
Social Welfare regarding her ANFC grant. The first is the
Departnment’'s finding that the petitioner had been overpaid due
to the Departnment's error in conputing her grant. The second
is the Departnment's decision to close her grant because the
assisted child was no | onger in her hone.

FI NDI NGS OF FACT

1. In early 1990, the petitioner received ANFC paynents
on behal f of her two minor sons who both lived with her. In
February of 1990, the unenployed father of the petitioner's
younger son, noved into her honme. She reported that change to
t he Departnent and on February 15, 1990 she received a notice
from her worker inform ng her that her younger son, whose
father lived in her honme, would be renmoved from her grant
because the child was no | onger deprived by the absence of a
parent and that her grant woul d decrease from $608.00 to
$502. 00 on March 1, 1990.

2. Over two nonths after this notice was sent, a
supervi sor reviewed the petitioner's file and advi sed the

wor ker that the action taken in February was incorrect. The
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unenpl oyed fat her, should have been added to the grant and his
unenpl oynment i nsurance of $131. 00 per week shoul d have been
included in the calculations. The petitioner's grant would
have been $164.00 had it been properly cal cul ated, anounting
to a $338.00 per nonth overpaynent.

3. On March 21, 1990, prior to the discovery of the
over paynment, the petitioner's older son had gone to visit
his father while his nother was ill. The ol der boy's
father, who was under an order dated Novenber 28, 1989 to
pay child support to the petitioner, hired an attorney who
reported to the Departnment on April 4, 1990 that the child
was wWith the father, that the father felt that his support
obl i gation had thereby ceased, and that a hearing on the
matter had been scheduled in Superior Court for late April,
1990.

4. Sonetinme in the next few days, the worker spoke
with the petitioner who told himthat she had sent the child
for a visit with the father while she was hospitalized and
t hat she had experienced sone problens getting himback
home. However, she expected himback by April 13. In fact,
the petitioner had asked the father to return the child but
he had refused and she had attenpted to force his return,
wi th no success, through the local police.

5. In the neantinme, sonetine during April 4, 1990, the
younger boy's father who resided with the petitioner had

returned to work. At that sane tinme, the overpaynent had
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been di scovered and a notice was sent to the petitioner on
May 7, 1990 that she had been overpaid for April and May of
1990 due to Departnent error and now owed $676. 00 ($338.00
for each nonth).

6. A hearing on the older child s custody placenent
was held on April 23, 1990. Follow ng the hearing, but
before a deci sion was reached, the child remained in the
home of his father against his nother's w shes. On May 17,
1990 the petitioners' worker notified her that her ANFC
grant would cl ose based on the fact that the only child in
the hone eligible for ANFC, the older child, was no | onger
"residing" there.

7. On June 4, 1990, the Superior Court entered a new
order and nodified its previous order to provide that the
child would reside with the father, and that the nother
woul d be allowed restricted visitation subject to a guardi an
ad litems report. That order was subsequently anmended to
allowthe child to visit with his nother two nights and
t hree days of each week. The petitioner is continuing to
contest the Court's decision.

ORDER

The Departnent’'s decision in #9830 that the petitioner
was overpaid $676.00 which is subject to recoupnent is
affirnmed based on a $338.00 overpaynment for the nonths of
March and April. The Departnent's decision in #9836 cl osing
the petitioner's grant as of May 31, 1990 is reversed and

remanded for a new cl osure date based on an actual change of
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resi dence occurring on June 4, 1990 and not before.
REASONS
The actions taken by the Departnment in this matter
i ndicate a good deal of confusion, and nore than a little
| ack of care, in dealing with the petitioner's situation.
The petitioner who appeared pro se does not contest that her
benefits were calculated incorrectly for April and May 1990
but rather protests that she should not be penalized by the
Department's error. However, the facts presented at hearing
indicate that the petitioner was in fact overpaid for March
and April but not for May of 1990. The applicable
regul ations provide in pertinent part as foll ows:
An "assi stance group” is defined as one or nore
i ndi vi dual s whose requirenents, incone and resources
are considered as a unit to determ ne need for ANFC
An ANFC assi stance group nust include one or nore
el i gi bl e dependent children. In addition, the
assi stance group nust include all siblings (including
hal f-si blings) who live with the dependent child or
children, who are also deprived of parental support and
who qualify under the ANFC age criteria, as defined in
policy. The parent(s) of each and every child included
in the ANFC assi stance group nust al so be included in

t he ANFC assi stance group if he or she lives in the
honme with the children

(enphasis added) WA M > 2242

The notice sent February 15, which decreased her
benefits as of March 1, was indeed erroneous because her
younger child was deprived of parental support due to his
father's unenpl oynent (see WA M > 2333) and lived with a
dependant half-sibling, the older child. As such, both the
unenpl oyed father and his child had to be included in the

assi stance group. See Fair Hearing No. 8190. The notice
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shoul d have changed the famly's benefits as of March 1, to
reflect inclusion of the unenployed father's benefits which
woul d have resulted in a decrease of ANFC benefits to

$164. 00 per nonth. Therefore, the petitioner was overpaid

t hrough administrative error for the nonth of March.

It appears that the younger child s live-in father
continued to be unenpl oyed through at |east part of April.
Therefore, the famly was al so overpaid for that nonth
However, sonetine in April, the unenployed father went back
to work, a fact which was admttedly known to the
Departnment. At that tinme, the Departnment shoul d have
removed both the live-in father and his child fromthe grant
because that child was no | onger deprived of parental
support. For the nonth of May, the petitioner should have
received a grant for herself and her ol der child whose
father was not in the home. Presunably, the originally
cal cul ated grant anount of $502.00 for a famly of two
shoul d have been paid at that tine. |1t cannot be concl uded,
then, that the petitioner was overpaid for May 1990.

That concl usion | eaves the issue of whether the
petitioner should have been closed at the end of May, as the
Depart ment asserts, because the evidence showed that her
ol dest son had been living at his father's house since March
21, 1990. The Departnent's regul ati ons provi de that:

Federal and State | aw (section 406 of the Soci al

Security Act; 33 V.S. A 2701 and 2702) require that, to

be eligible for public assistance (ANFC), a dependent

child shall be living with a relative in a residence

mai nt ai ned as a hone by such relative(s), unless the
child is commtted by a Juvenile Court to the care and
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custody of the Comm ssioner of Social Wlfare and
pl aced in foster care (ANFC FS)

WA M > 2302.1 The
regul ations further provide:

A "honme" is defined as the famly setting
mai nt ai ned, or in process of being established, in
which the rel ative assunes responsibility for care and
supervision of the child(ren). However, |ack of a
physi cal home (i.e. customary famly setting), as in
the case of a honeless famly is not by itself a basis
for disqualification (denial or termnation) from
eligibility for assistance.

The child(ren) and relative normally share the
sanme household. A "hone" shall be considered to exist,
however, as long as the relative is responsible for
care and control of the child(ren) during tenporary
absence of either fromthe customary famly setting.

The above regulation is essentially identical to its
federal counterpart. See 45 C.F.R > 233.90(c)(i)(v)(B)

The "key factor” in determning eligibility under the
above regul ations is which parent has "the continued
responsibility for day to day care of the child". See Fair
Hearing No. 9202. In naking such a determ nation, the Board
has held that the Department nust |look to the petitioner's
| egal status regarding the custody of her child. See Fair
Hearing Nos. 5553, 5683, 6345, 7337 and 7534. In this

matter, there is no argunment that the petitioner had

physi cal custody of her son1 at least until June 4, 1990, in
spite of the fact that he was living with his father.

Clearly, she had the legal responsibility for the day to day

care of that child even though he was tenporarily and, at
least initially, voluntarily placed with his father. There

is no evidence that the petitioner ceased to provide a hone
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for her child, or had intended that he reside el sewhere,
except on a tenporary basis. Therefore, it nust be
concl uded that until June 4, 1990 the child continued to
live with his nother in a residence maintained by her as his
home, in spite of his tenporary absence.

The Departnent offered no explanation as to why it
decided on May 7 to find that the child was no | onger just
tenporarily away but had ceased residing with his nother

altogether.2

The Departnent knew on May 7th both that the
child was at the father's honme against the nother's wll,
and that the nother desired that the child return to her
home and had taken steps to achieve that return. The
Department was al so aware that the custody di spute had been
heard by the Superior Court sonme two weeks earlier and that
a decision was likely to be made as to custody in the near
future. Gven the facts, it is difficult to see why the
Departnment felt the need to usurp the Court's authority and
to make its own decision with regard to which parent had the
responsibility for the care of that child.

On June 4, 1990, the Court put the issue to rest by
explicitly changing the physical residence of the child to
that of the father's. At that tine, and not before, the
Department had sufficient facts to conclude that the child
woul d no longer be residing with his nother and, it was only
at that tinme that a decision on eligibility should have been

made by the Departnent.

The net effect of this decision is that the petitioner
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was overpaid for two nonths and that her grant was
wrongfully closed on May 31, 1990, all due to administrative
errors on the part of the Departnent. The petitioner says
that she should not have to repay the overpaid amounts
because the noney cane to her due to the Departnent's error.
However, the Departnent's regul ati ons make no di stinction
bet ween who committed the error for purposes of payback.
Over paynents of assistance, whether resulting from
adm nistrative error, client error or paynents nade
pending a fair hearing which is subsequently determ ned

in favor of the Departnment, shall be subject to
recoupnent .

WA M > 2234.2
It must be concluded, then, that the petitioner is liable to
have the two nonths she was overpaid (plus any anmounts she
has continued to receive as a result of her filing the fair
heari ng, nost probably benefits paid for July 1990) recouped

fromfuture ANFC paynents at a rate of 10 percent per nonth.
See generally WA M > 2234. 2.

FOOTNOTES

1The Court's prior order was not introduced into
evi dence. However, the Court's subsequent order nade it
clear that the child s father had been ordered to pay
support under the prior order and specifically nodified the
physi cal residence of the child fromthat contained in the
prior order.

2In t he past, the Departnent had adopted a "30 day
absence policy" which, conbined with a |l ack of a plan for
return of the child, that the child was no |longer in the
home. That policy was rejected by the Board as being
wi thout authority in the statutes and regul ati ons and was
found arbitrary and i nappropriate. Such decisions had to be
made on a case by case basis considering all the facts. See
Fair Hearing No. 8190.
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