STATE OF VERMONT
HUVAN SERVI CES BOARD

In re ) Fair Hearing No. 9795
)
Appeal of )
| NTRODUCTI ON

The petitioners appeal the decision by the Departnent of
Soci al and Rehabilitation Services denying thema license to
care for any nore foster children in their hone other than the
two foster children currently residing in their honme, whomthe
petitioners are currently seeking to adopt.

FI NDI NGS OF FACT

The petitioners have been |icensed foster honme providers
for several years. On or about Novenmber 6, 1989, the
Departnment's chief investigator received a phone call fromthe
adult son of RB. fromone of RB.'s earlier marriages. The
son told the Departnent that R B. had sexual ly abused his (the
son's) two sisters when they were children living with R B
sonme twenty years ago. The son stated that he was now a
sexual abuse counselor, and that he feared that foster
children in his father's (R B.'s) hone m ght be at risk.

On that sane date, the investigator called one of RB's
adul t daughters who had been identified by R B.'s son. She
reported that R B. had, on several occasions, indulged in
sexual 'y i nappropriate behavior with her and her sister when

t hey were adol escents. The sister also reported that crim nal
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charges had been filed against her father, but had been
dropped when she and her sister refused to testify in court.

At the time of the alleged incidents, R B. and his famly were
living in Massachusetts.

On Novenber 7, 1989, the investigator spoke with the
Chi ef of Police of the town in Massachusetts where R B then
lived. He confirnmed that R B. in June 1969, had been
indicted for assault and battery and sexual assault of m nor
children, but that the case was dropped when the children
| ater refused to testify.

On Novenber 8, 1989, another SRS investigator spoke
wi th several children who were either residing in the
petitioners' home or who had resided there in the recent
past. None of these children had anythi ng negative to
report about either of the petitioners.

On Novenber 14, 1989, the second investigator spoke
with the other adult daughter of R B. who had been naned by
R B.'s son. She would not discuss details, but stated that
R B. had nol ested her when she was a young girl.

Fromthe outset, R B. has vigorously denied that the
i ncidents took place. Oher fam |y nenbers--a step-brother,
anot her former wife, and a sister of the two girls who
claimed to have been abused--all spoke well (to the
Departnment) of R B.'s character (although the daughter said
she believed her sisters were, in fact, abused by R B.; but

that at the time her father had had an al cohol problem and
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that it should not be held against him. At the hearing,
the petitioners again denied the allegations, stating that
an old famly grudge led the children in question to make
these charges at this time. The petitioners were not
represented at the hearing and called no witnesses in their
own behal f. They left the hearing after the close of the
Departnment’'s presentation of evidence after the hearing
of ficer explained to themtheir |egal burden in the matter.
(see infra).
ORDER
The Departnent's decision is affirned.
REASONS
The roles of the Departnent and the Human Services
Board in appeals of foster hone |licensing decisions was set
forth in detail in Fair Hearing No. 8688, decided by the
Board on July 14, 1988:

The Departnent of Social and Rehabilitation
Services is charged by statute to design prograns "to
provi de substitute care of children only when the
famly, with the use of avail able resources, is unable
to provide the necessary care and protection to assure
the right of any child to sound health and nor mal
physi cal, nmental, spiritual and noral devel opnent."” 33

V.S. A > 2591(5). This obligation inposed by statute
has been previously described by the Board as a "grave
and unenvi abl e responsibility" which, in effect, places
the Departnent in an in |oco parentis posture. Fair
Hearing Nos. 6505 and 8168. The Departnent has further
been gi ven consi derable discretion by statute to

promul gate regul ations and to adm nister |icenses
governing foster care facilities, including the power

to deny or revoke licenses. See 33 V.S. A >3 2594,
2595 and 2596.

The Departnent is specifically authorized "to
prescri be standards and conditions to be net" for

licensure. 33 V.S.A > 2596(b)(1). Wth regard to
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foster care licensing, the departnment has pronul gated
regul ati ons whi ch set m ni mum st andards whi ch nust be
nmet by foster care licensees. Anong those standards
are the foll ow ng:

Regul ation 103.7 - A license may be denied if it has
been substantiated that the
appl i cant has ever abused or
negl ected a child or the
applicant's own children have been
placed in foster care or a
residential treatnment facility
under circunstances tending to show
that the applicant was unabl e or

unwilling to care for the child,
unl ess the primary reason for
pl acenent was the physical illness

of the parent (from which s/he
recovered), nmental retardation or
physi cal handi cap of the child.

* * *

The Departnent is, in addition, enpowered by the
| egislature to revoke a license for cause after a

hearing. 33 V.S.A 5> 2596. In this instance, the
Departnent argues that it has reason to believe that
actions occurred in the petitioner's hone which
violated its regulations as set forth above and that
those violations constitute "cause" for revocation of
the |icense.

In a statutory schene which gives so nmuch
discretion to the Departnent to determ ne how chil dren
inits custody will be cared for and by whom the Board
has consistently held that the petitioner nust show
that the Departnent acted arbitrarily, either in making
its factual findings, or in its determ nation of the
exi stence of cause in order to justify reversal of the
deci si on. :

As in Fair Hearing No. 9688, the petitioners herein

have failed to denonstrate that the Departnent acted

arbitrarily or unreasonably in choosing to credit the

al l egations of three separate children of R B. by a previous

marriage, and in concluding that because of these reported

past

i nci dents of sexual abuse of R B.'s children the
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petitioners should not continue to be |icensed as a foster

horre.1

The petitioners do not dispute that R B.'s children
made the accusations in question. As was also the case in
Fair Hearing No. 8688, however, the petitioners dispute the
credibility of the allegations and proffer an explanation
(al beit vague) as to the notivation of their accusers. Even
if the hearing officer was personally persuaded ot herw se,
however, neither he nor the Board can substitute their
j udgenents for that of the Departnent if the Departnent's
deci sion was reasonable and not arbitrary. |In this case, it
nmust be concl uded that the Departnent acted reasonably and
within the paraneters of its statutory discretion. See

supra. Therefore, the Departnent's decision is affirnmed. 3
V.S. A > 3091(d) and Fair Hearing Rule No. 19.

FOOTNOTES

1As noted in the introduction, the Departnent's
deci sion was actually to deny the petitioners a license to
care for any foster children other than two children who
currently reside with the petitioners, and whomthe
petitioners are seeking to adopt. The following letter to
the petitioners fromthe Conmm ssioner of Social and
Rehabilitation Services nore fully sets forth the basis of
the Departnent's decision. (It should be noted, however,
that the status of the two girls who reside with the
petitioners is not at issue in the instant proceeding. It
is for the Probate Court to determ ne whether the
petitioners can adopt the two girls in question.)

"After carefully reviewwng all of the materi al
concerning your situation, including hearing from
numerous witnesses in Mirrisville, | have cone to the
foll ow ng determ nation

1. That a serious question exists as to whether
R B. engaged in highly inappropriate sexual
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behavior with two of his own bi ol ogi cal
daught ers approxi mately twenty years ago in
Massachusetts. Furthernore, that he did
engage i n excessive al cohol consunption
during that period and for a period of tine
t hereafter;

2. That this informati on was not known by the
Departnment at the tine of your initial foster
care licensing study, nor was it made
avai lable until it was presented to the
Department by R B.'s children;

3. That there appears to have been no occurrence
of inappropriate sexual behavior since that
time, and no reoccurrence of excessive
al cohol consunption for a nunber of years;

4. That you have successfully cared for a nunber
of foster children over the past three years,
nost notably H L. and K G, whomyou are in
t he process of adopting;

5. That H.L. and K. G consider thenselves to be
your children and a permanent part of your
famly, and that their renmoval from your hone
woul d |'i kely cause severe and, possibly,
irreparable trauna to these two young
chi | dren.

As a result of these determ nations, it is ny
deci sion that your foster honme |license should continue
to be limted to HL and K G However, no additiona
children will be placed in your hone. The reason for
this decision is twofold:

1) HL. and K G have becone, for all intents and
pur poses, nmenbers of your famly. They appear to be
safe and well cared for. To renove themw Il interrupt
adopti on proceedings and will probably cause
i rreparabl e harm

2) Had the questions concerning R B.'s past been
brought up at the tine of initial l|icensing, your hone
woul d not have been approved for foster care. Wth
this informati on now avail able, and in the absence of
conpel l'ing pl acenent issues such as those which are
present for HL and K G, there is no justification
for placing additional children in your hone.
Therefore, your foster care license will be limted to
HL and KG only. This is a difficult decision
however, it is one which | am conpelled to nmake, given
the responsibility which state | aw confers upon ne for
pur poses of ensuring the safety of children in out-of-
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home pl acenent. ™



