STATE OF VERMONT
HUVAN SERVI CES BOARD

In re ) Fair Hearing No. 9790
)
Appeal of )
| NTRODUCTI ON

The petitioner appeals the decision by the Departnent of
Social Welfare denying his application for Medicaid. The
i ssue is whether the petitioner is disabled within the neaning
of the pertinent regul ations.

FI NDI NGS OF FACT

1. The petitioner is a sixty-year-old-man with a high
school education who has worked as a carpenter for over
twenty-five years and who i s now sel f-enployed in that
occupation. He also worked as a chef for five years.

2. The petitioner customarily worked 8-10 hour days for
5 1/2 days per week. Due to progressive pain and stiffness in
hi s shoul ders, he cut back to 6-8 hours two years ago, and by
Novenber of 1989, was working only five hours per day, when he
could work. In 1989, he was able to work a total of 390 hours
and his IRS formshowed that he had no net incone after his
expenses were deducted from his earnings.

3. I n Novenber of 1989, the petitioner was di agnosed as
havi ng di abetes and was prescri bed a nmedi cati on which did
control his blood sugar |level. However, his synptons,

i ncludi ng aching and stiffness in his shoul ders, forearns, and
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particularly in his hands, continued as well as nunbness and
clumsiness in his feet and stiffness in both knees. A
physi cal examin Decenber of 1989 reveal ed the foll ow ng:

He has strong fenoral pulses. He has strong carotid
pul ses without bruit and he has strong DP and PT pul ses
on both legs. He has no peripheral edema. The skin
bel ow the knee is shiny. There is no hair growth bel ow
t he upper calf on both legs. The feet are a bit cool
to the touch, but capillary refill is brisk. On

nmuscul oskel etal exam nation, his head has full range of
notion. His arnms have full range of notion at the

el bows. He can nake a good grasp with both hands.
There is somewhat limted flexion and extension at both
wists. The shoul ders have essentially full range of
notion, although, with the right shoul der, he has
troubl e getting his hand behind his head or reaching
his hand up behind his back. | do not detect rigidity
or cogwheeling. There is good nusculature in the
forearns. There is a bit of nuscle wasting in the
hands. Gip strength is normal. | did not exam ne the
spine or lower extremties in any detail.

Neur ol ogi cal exam nation: He has noderately dim nished
vi bration sense and position sense and |ight touch
sense in the feet. KJ, + 1 and equal, AJ, absent.

Babi nski signs are plantar.

H's gait is normal. H's nental status is normal, and
his face is symetric.

The physi ci an concl uded:

ASSESSMENT

[ Petitioner] has been a hard working nman his entire
life, and clearly is troubled by the I oss of his
ability to work at full capacity. | wonder whether he
has a syndronme resenbling arthritis which occurs
sonetinmes in diabetics which appear to have sonet hi ng
to do with soft tissue or |iganentous stiffening. |
have explained to himthat this occurs sonetines, and
that it is possible he would i nprove sonewhat with
treatment of his diabetes. On the other hand, this
m ght sinply represent a "overuse syndrone”. He does
not have overt evidence of advanced arthritis or
deformties, but he certainly could have a degree of
DID and sone degree of diffuse soft tissue pain. It
seens clear to ne that he is not able to work a ful
time job on the basis of his description of his
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synptonms. He does report that he can |ift w thout
trouble, that he can bend wi thout trouble, but that the
main limtation is the use of his arns for any period
of tinme. He gives the exanple of hanmering or hol ding
a paint brush, when the hamer or paint brush wll
sinply fall out of his hands after he has used themfor
awhi | e.

| pointed out to himthat there was a | ow possibility

that he had a specific diagnosabl e disorder, such as,

PMR or hypot hyroidism and that my suspicion of this

was | ow enough that | did not think we should pursue a

| ot of |aboratory tests, especially in light of the

fact that he has no health insurance and will be paying
for any tests out of his pocket.

| raised the possibility of his consulting vocati onal

rehabilitation, both for the purpose of getting sone

advi ce regardi ng enpl oynent options and with the

possibility that he m ght get sonme financial help with
nore of a medical evaluation. | have dictated a copy
of this note directly to the Vernont State Disability

Det erm nati on Board, since [petitioner] is applying for

di sability since he finds he cannot support hinself

fully on the amobunt of work that he is doing at

present .

4. As the petitioner's condition continued to
deteriorate, he saw a neurologist at the VA in May of 1990,
who di agnosed hi m as havi ng "di abeti c pol yneur opat hy of
noder ate severity" based upon his physical exam nation which
showed a sensory | oss and weakness in his hands and feet
with a loss of binmanual dexterity. He found a slight
atrophy and noderat e weakness of the nmuscles in the hands
and in the feet. He also noted a narked | oss of sensitivity
to vibration in the fingers and bel ow the knees, a noderate
| oss of pinprick sensation and a marked | oss of touch in
t hose sane areas. Although his |aboratory tests have not
docunent ed any acidosis, his physician characterized his
condition as representing a significant and persistent

di sorgani zation of notor function in two extremties which
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results in substantial disturbance of gross and dextrous
novenments, or gait and station.

5. At the time of his hearing, the petitioner was
still doing carpentry work in spurts of 2 1/2-3 hours each,
from 2-4 days per week. By the end of a three hour work
session, he has to use two hands to drive in the hammer.
After a work session, his hands burn and are frequently
stiff even into the next day. He is able to |ift heavy
wei ghts but cannot hold on to them During the first seven
nont hs of 1990 he worked a total of 103 hours and earned
about $1, 245. 00 bef ore expenses.

ORDER

The Departnent's decision is reversed.1
REASONS
Medi cai d Manual Section M211.2 defines disability as
fol | ows:

Disability is the inability to engage in any
substantial gainful activity by reason of any nedically
det ermi nabl e physical or nental inpairnent, or
conbi nation of inpairnents, which can be expected to
result in death or has lasted or can be expected to
| ast for a continuous period of not fewer than twelve
(12) nonths. To neet this definition, the applicant
must have a severe inpairnent, which nmakes hi m her
unabl e to do his/her previous work or any ot her
substantial gainful activity which exists in the
nati onal econony. To determ ne whether the client is
able to do any other work, the client's residual
functional capacity, age, education, and work
experience i s considered.

Wiile the petitioner is currently enployed, it nust be
concluded that the few hours he is able to work and the

noney he earns is neither substantial nor gainful as
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described in the pertinent regulations. 20 CF.R

416. 974 and 416. 975.

Therefore, it nust be determned if he can work based

on nmedical factors. The uncontroverted nedi cal evidence in

this matter shows that the petitioner neets the listing of

inmpairnments for Diabetes Mellitis because he has:

A. Neuropat hy denonstrated by significant and
persi stent disorgani zation of notor function in two
extremties resulting in substantial disturbance of

gross and dexterous novenents, or gait and station;2

20 CF.R > 404, Subpart P,
Appendi x 1, Rule 9.08

As the petitioner has shown that his inpairnment neets

the listings, it nust be found that he is disabl ed.

FOOTNOTES

1After heari ng, the Comm ssioner notified the

petitioner that she was reversing DDS s decision for the
period from Novenber 2, 1989 to April 25, 1990, the later
date being the date on which the Social Security

Adm ni stration allegedly denied the petitioner's
application. The petitioner stated, however, that he was
deni ed only on reconsideration and had not yet had a
hearing. Therefore, he asked the Board to make a deci sion
inthis matter.

220 C.F.R > 404, Subpart P, Appendix 1, Rule 11.00C

further describes notor function disorganization as foll ows:

C. Persistent disorganization of notor function in the
formof paresis or paralysis, trenmor or other

i nvoluntary novenents, ataxia and sensory di sturbances
(any or all of which may be due to cerebral,
cerebellar, brain stem spinal cord, or peripheral
nerve dysfunction) which occur singly or in various
conbi nation, frequently provides the sole or parti al
basis for decision in cases of neurol ogical inpairnent.
The assessnent of inpairnment depends on the degree of
interference with | oconotion and/or interference with
the use of the fingers, hands and arns.
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