STATE OF VERMONT
HUVAN SERVI CES BOARD

In re ) Fair Hearing No.9787
)
Appeal of )
| NTRODUCTI ON

The petitioner appeals the denial of her application for
Medi cai d based on the Departnment of Social Wlfare's
determ nation that she has resources avail able for her support
in excess of statutory maxi nuns.

FI NDI NGS OF FACT

The parties stipulated to the follow ng facts:

1. On or about March 28, 1988, petitioner's husband
wi t hdrew noneys from bank accounts and transferred stock
certificates which were in the joint names of himand his wife
and established a managenent account in his name alone with
the Trust Department at Vernont National Bank.

2. On or about July 7, 1988, petitioner's husband
executed a revocable Inter Vivos Trust nam ng Vernont Nati onal
Bank as trustee. The trust was funded by the noneys and
stocks in the Vernont National Bank Management Account which
was in petitioner's husband' s name alone. So |long as the
petitioner's husband is alive and able to nanage his affairs,
he has the power to anmend or revoke the trust agreenent.

3. The aforesaid stock which was transferred to the

managenent account and subsequently to the trust was
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inherited by the petitioner's husband fromhis father in the
1950s.

4. In 1989 the trust generated approxi mately
$20, 000. 00 in incone.

5. The value of the trust corpus is approximtely
$400, 000. 00.

6. The current beneficiary of the trust is the
petitioner's husband. The petitioner is the beneficiary
only upon the occurrence of her husband' s death or
i nconmpet ency, neither of which have happened to date.

7. Petitioner entered a nursing home on May 23, 1989
and has renmmined there ever since.

8. On Novenber 20, 1989, the petitioner applied for
Medi cai d benefits and was denied on April 11, 1990 for being
over the resource Iimt. On May 9, 1990 the Conmi ssioner
reaf firmed that decision stating that it was grounded upon
the fact that the petitioner is the beneficiary of a trust.

ORDER
The Departnent's decision is affirned.
REASONS

State Medicaid rules require applicants to denonstrate
financial need as one prerequisite to eligibility for the
program The financial need test is not nmet if $2,000.00 or

more in non-excludible resources is available to the
applicant. Medicaid Manual > 230, 235; Procedures Manual >

P-2420C. The attribution of resources to applicants (or

reci pients) turns on whether a resource is "actually
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avai l abl e" to the individual applying for benefits.

The resource at issue here is a $400, 000.00 trust fund
whi ch the petitioner's husband clains canme fromhis funds,
is revocable only at his behest, and of which he is the sole
present beneficiary and the petitioner, a contingent
beneficiary. The petitioner's eligibility depends on
whet her any or all of that trust fund is "actually
avai l able" to her at this time for the purpose of providing
her | ong-term care.

The Departnent initially took, but quickly abandoned,
the position that the petitioner is over the resource limt
because she is a beneficiary of the trust. That position
was | egally incorrect because the petitioner has no present
interest in the trust proceeds. Her interest is contingent
upon the death of her husband, giving here nerely a future
interest in the annual proceeds of the trust. As a
contingent beneficiary of a trust, the petitioner has no
noney actually available to pay her nedical expenses. The
Department now takes the position that the petitioner has
excess resources actually available to her because her
husband owns resources which can and nust be used for her
support.

The petitioner's husband asserts that he does not "own"
t he $400,000.00 in the trust which he set up but that it is
"owned" by the legal entity of the trust, a legal entity
whi ch was established by a docunment which has a separate tax

identity. As his assets are presently structured, that may
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be true. However, the petitioner's husband admts that he
has the power to revoke the trust at any tinme and to take
per sonal ownership of the entire corpus of the trust, the
$400, 000. 00. The Departnent's regul ati ons provide that
"Trusts are counted as a resource only to the person who can

revoke the trust and use the proceeds for his/her own
benefit." M»> 233(5). As the petitioner's husband can

revoke the trust and use the proceeds for his own benefit,
t he $400,000.00 in the trust nmust be found to be a resource
actually available to the petitioner's husband.

In general, the financial eligibility of Medicaid
applicants and recipients i s dependent upon resources

1

actually owned by them as individuals. See M > 220.

However, the regul ati ons make a specific exception to that
principle with regard to property owned by spouses. The
regul ations state that:
In determning the financial eligibility of an
i ndi vidual or a couple, the inconme and resources of
spouses, with certain limts, nust be counted as
avai lable to the applicant(s) if they are living

together in their own honme or in the household of
not her.

MM > 221
The regul ations go on to say:

M11.1 Term nati on of Spousal Responsibility

"If spouses cease to live with each other, their incone
and resources nust be considered available to each
other for the tinme periods specified below. After the
appropriate tine periods, only the inconme and resources
actually contributed by one spouse to the other are
count ed:
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When coupl es cease to |live together as a result of:

(a)

Not e:

the adm ssion to | ong-termcare of one spouse
(treat the couple as having ceased to live
together only if he/she is likely to reside
in long-termcare for at |east 30 consecutive
days), then:

- The income of both spouses ceases to be
conbined in the nonth of separation, and

- an assessnment of resources is nade at the
time of application for Medicaid.

see Section Special Requirenents for

Applicants/Recipients Living in Long-Term Care in

the M70 and M360 secti on.

(b)

(c)

the death or finalization of a divorce or an
annul rent, then both the incone and resources
cease to be combined in the first nonth after
the death or finalization of the divorce or
annul nent.

any reason other than (a) or (b), then the

i ncome and resources of the spouses cease to
be conmbi ned beginning with the seventh nonth
after the nonth of separation. However, if

t he mutual consideration of inconme and
resources causes the individuals to be found
ineligible as a couple, then only the incone
and resources actually contributed by one
spouse to the other will be considered, being
the nonth after the nonth in which separation
occurr ed.

These regul ati ons establish a general obligation of

support between spouses who are |iving together which ceases

in nost instances shortly after their separation or upon

death or divorce. But when the separation is because of the

adm ssion of one spouse to "long-termcare,” speci al

regul ations take effect. Those regul ations begin at > M270:

M270 Speci al Requirenments for Applicants/Recipients

Living in Long-Term Care

This policy applies to an applicant/recipient

i ndi vi dual

or couple who is residing in a skilled
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nursing facility or internediate care facility
(including an internediate care facility for the
mentally retarded), or who is an inpatient in a nedical
institution but receiving a |level of care provided in a
nursing facility, or who is a home and comunity-based
services recipient. These living arrangenents are
referred to in this policy as long-term care.

The regul ations go on to provide in pertinent part:
M270. 2 Resour ces

| f an individual has no conmunity spouse at tine of

adm ssion to a long-termcare facility, all his/her
countabl e resources at tine of application for Medicaid
are consi der ed.

If an individual is admtted to | ong-termcare on or
after Septenber 30, 1989, and has a conmunity spouse at
time of adm ssion to long-termcare, two steps are
required:

1. An assessnent of resources at the tine of
adm ssion to long-termcare is conpl eted.
This assessnent is conpleted at the request of
ei ther spouse and a copy of the assessnent is
provi ded to each spouse. The Depart nment
retains a copy. The assessnent and notice
nmust include at |east:

- the total value of countable resources
in which either spouse has an ownership
i nterest;

- the basis for determining total val ue;

- t he spousal share (equal to one-half the
total);

- concl usi ons as to whether the
institutionalized spouse would be
eligible for Medicaid based on
resour ces;

- t he hi ghest anmount of resources the
institutionalized and community spouse
may retain and still permt the
institutionalized spouse to be eligible;

- i nformation regardi ng the transfer of
resources policy; and

- the right of the institutionalized
spouse or the conmunity spouse to a Fair
Hearing at the time of application for
Medi cai d.

NOTE: if the assessment is not nade at the
time of adm ssion, and an application for
Medicaid is filed at sonme subsequent date,
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t he Departnent nust conplete the above
assessnment by reconstructing the situation at
the tinme of adm ssion based on avail abl e

i nformation, unless the community spouse has
died. If the conmmunity spouse dies before an
application is filed, only the countable
resources in which the long-termcare
resident has an ownership interest are
consi der ed.

NOTE: if an individual is discharged from
| ong-termcare and readmtted on or after
Sept enber 30, 1989, an assessnent of
resources is again conpleted at the tine of
readm ssion to long-term care.

NOTE: if an individual was admtted to | ong-
termcare before Septenber 30, 1989, is not
di scharged and readmtted on or after

Sept enber 30, 1989, and applies for Medicaid,
no assessnent of resources at the tinme of
adm ssion is required. Only the second step
of allocating the resources is required.

2. An all ocation of resources at the time of
application for Medicaid is conpl eted as
foll ows:

- Determ ne the total countable resources
of the couple at the tine of application
for Medicaid, regardless of which spouse
has an ownership interest in the
resour ce.

- Deduct the greatest of the follow ng:

- Spousal Resource Allocation, or

- Amount set by a Fair Hearing, or

- Amount transferred from
institutionalized spouse to
comunity spouse under a court
or der.

Changes that result in an allocation which exceeds
t he Spousal Resource Allocation in effect on Apri
1, 1990, will be nmade via a procedures change.
Changes that result in an allocation which is |ess
t han the Spousal Resource Allocation in effect on
April 1, 1990, will be made via the Admi nistrative
Procedures Act.

NOTE: al though the conmmunity spouse nay be
all ocated up to the Spousal Resource Allocation,
t he coupl e should be inforned that the spouse in



Fair Hearing No. 9787 Page 8

|l ong-termcare may retain up to the Resource
Maxi mum for one (1) in countabl e resources and
still be eligible for Medi cai d.

- Conpare the resources now avail able to the
institutionalized spouse to the Resources
Maxi mum for one to determ ne whether or not
he/ she passes the resource test for Medicaid.

- | f he/she does not pass the resource test for
Medi cai d, see the section on Medical Expense
Spend-Down in the MA0O0O section. The
resources of the comunity spouse are
consi dered available to the spouse in |ong-
termcare until the nonth after the nonth in
whi ch the individual becones eligible for
Medi cai d.

- | f the community spouse fails to nmake
avai l able to the spouse in long-termcare the
resources determned to be his/her (i.e., the
spouse in long-termcare) share, you may
grant Medicaid to an otherw se eligible
i ndi vidual if he/she has assigned any rights
to support fromthe comunity spouse to the
Departnment (or lacks the ability to execute
t he assi gnnent due to physical or nental
i mpai rnment) or denial would work an undue
har dshi p.

- | f resources nmust be transferred to the
comunity spouse (or to soneone else for the
sol e benefit of the comunity spouse),
provi de the community spouse with the anount
determ ned to be his/her share. The spouse
in long-termcare nust conplete this transfer
wi thin 60 days of notification of the
all ocation. An extension may be granted if
there are good reasons for the del ay.

M > 270. 22

As the petitioner was admtted to long-termcare before
Sept enber 30, 1989, and has resided there continuously, the
adm ssion resource assessnent set out in the regulation at
par agraph 1. above does not apply. Instead, the regulation

requi res skipping ahead to the second step, which requires
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an "allocation of resources"” for all Medicaid applicants

regardl ess of the date of adm ssion to the nursing hone.
The "al l ocation” requirenment begins with a

determ nation of the "total" countable resources of the

couple at the tine of application for Medicaid, regardless

of which spouse has an ownership interest in the resources.

It has already been determ ned that the petitioner's husband
has a countabl e resource in the form of $400,000.00 in a
revocabl e trust. That $400, 000.00 represents the "total
countabl e resource” to be used in determning the

petitioner's eligibility. Fromthat anount is deducted the

Spousal Resource Allocation anmount of $62,58O.OO3 (from
Procedures Manual > P-2420C) fromwhich the figure of
$337,420.00 is obtained. That figure is the petitioner's
countabl e resource anmount. The petitioner, as with any

i ndi vi dual applying for Medicaid, cannot have resources
avail able to her of nore than $2,000.00. See M»> 230, P-
2420B.

As the petitioner obviously has nore than $2, 000. 00
avai l able, it nust be determ ned, that she is not
financially eligible for Medicaid. The Departnent's
deci sion denying her for financial ineligibility is, thus,
correct (although not for the reasons originally given) and
nmust be uphel d because it is consistent with the
Departnment's regulations. 3 V.S, A > 3091(d)

The petitioner may becone eligible for Medicaid once
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her excess resource of $335,420.00 is "spent-down" for

el i gi ble medical or mai ntenance expenses. She is referred
to her district Social Welfare office for further

i nformation thereon.

FOOTNOTES

1The Depart ment does not argue, as it m ght have done
that the petitioner is the owner of some or all of the trust
corpus under sone factual or legal theory of narital
property. This is because the regul ati ons di scussed bel ow
make it unnecessary.

2These regul ations derive their authority largely from

the Medicaid enabling statute at 42 U.S.C. > 1396, -5
regarding "treatnent of incone and resources for certain
institutionalized spouses”.

3In this case there is no separate anount established
by a fair hearing or a court ordered anount.
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