STATE OF VERMONT
HUVAN SERVI CES BOARD

In re ) Fair Hearing No. 9771
)
Appeal of )
| NTRODUCTI ON

The petitioner appeals the decision by the Departnent of
Soci al Wl fare denying her application for Medicaid. The
i ssue is whether the petitioner is disabled within the neaning
of the pertinent regul ations.

FI NDI NGS OF FACT

The petitioner is a forty-six-year-old wonan with a
tent h- grade education. Sone years ago she worked seven nonths

as a factory machi ne operator. Now she works as a substitute

school crossing guard.1

The petitioner suffers fromchronic pain in her neck and
shoul ders and in her right knee. She states she is unable to
use her hands and arns for any length of tinme and cannot stand
or sit too long wthout devel opi ng neck and shoul der pai n.
Much of her day is spent in a reclining chair. She finds she
must rest this way after a few m nutes of housework.

The petitioner has been seeing an orthopedi st for several
years. She has been di agnosed as havi ng cervi cal spondyl osis,
cervical disc disease, and osteoarthritis in her knee. From
the orthopedist's office notes through 1990, and froma letter

to the petitioner's attorney dated May 3, 1991 however, it is
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clear that he felt the petitioner's conplaints were sonewhat

exaggerated. A neurol ogical exam nation perforned in My

1989,

al so raised the question of the petitioner exaggerating

her synptons.

However, in an office note dated May 13, 1992, the

petitioner's orthopedi st noted:

The patient feels that she sinply is not able to work.
About all she can really do is sit in a chair
supporting her right arm She does admt that perhaps
she coul d answer a tel ephone if such a job was
avai | abl e but beyond that she feels that froma
practical point of view she is not able to work. Does
this mean she is totally disabled? Probably froma
practical point of view it probable does although
probably not froma nedical point of view

The patient's major problemis her right upper Iinb.
We again find no neurol ogical deficit. | do not feel
she has a neurol ogi cal problem however, she has a
catching in the right shoulder with pain and she acts
i ke she has an inpingenment syndronme of the right
shoul der. She al so conpl ai ns about her right knee.
She has sone patella fenoral catching. There is no
evi dence of instability or swelling.

An x-ray of the right shoul der | ooks normal. An x-ray
of the right knee, not weight-bearing, does show
narrowi ng of the nedial conpartnent and al so sone
spurring fromthe lateral fenoral condyle. At sone
time in the future we should obtain a wei ght-bearing x-
ray of the right knee.

| MPRESSI ONS: Probabl e i npi ngenment syndrone, right
shoul der Patella fenoral pain, right
knee.

In the neantine, | think froma practical point of view
the patient is totally disabled. |1 amnot clear in ny
mnd as to when this disability actually began but it
woul d appear to have been perhaps in Cctober '88 when
she presented in this office with right arm pain.

In June, 1991, the orthopedist referred the petitioner
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to a psychiatrist,2 who in turn referred her to a
rheumatologist. In a letter to the petitioner's attorney,
dat ed Decenber 30, 1991, the rheunatol ogi st stat ed:

|"ve only seen [petitioner] on one occasion and do not
feel that | can accurately conplete the physical
capacity evaluation form If this is necessary for her
case, | would suggest that she be specifically tested
ina facility that has such equi pment, such as a

physi cal therapy departnment.

As you will recall fromny note of 7/22/91,
degenerative changes at the cervical spine and knees
were noted on physical exam as well as x-ray studies.
At the time of ny evaluation, | did feel that her
synptonms were consistent with these finds.

Consi dering the nost recent nedical reports (supra) and
the petitioner's testinony and deneanor at the hearing, the
petitioner's conplaints of pain and physical limtations
cannot be discredited. Gven her inability to sit, stand,
or do any nmanual activity for nore than a few mnutes at a

3

time,” it is found that she is unable to perform any

substantial gainful activity.
ORDER
The Departnent's decision is reversed.
REASONS
Medi cai d Manual Section M211.2 defines disability as
fol | ows:

Disability is the inability to engage in any
substantial gainful activity by reason of any nedically
det ermi nabl e physical or nental inpairnent, or
conmbi nation of inpairnents, which can be expected to
result in death or has lasted or can be expected to
| ast for a continuous period of not fewer than twelve
(12) nonths. To neet this definition, the applicant
must have a severe inpairnent, which nmakes hi m her
unabl e to do his/her previous work or any other
substantial gainful activity which exists in the
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nati onal econony. To determ ne whether the client is
able to do any other work, the client's residual
functional capacity, age, education, and work
experience i s considered.

Based on the nost recent nedical assessnents of the
petitioner, and the fact that she appeared to be credible in
her conplaints of pain and limtations, it nust be concl uded
that the petitioner neets the above definition. Therefore,
the Departnent's decision is reversed.

FOOTNOTES

1The petitioner stated she works as a crossing guard
one or two days a week for about an hour each shift (A M
and P.M. The Departnent does not contend that this work
constitutes substantial gainful activity. See 20 CF.R >
416. 974.

2There isS no report fromthe psychiatrist in the
medi cal record.

3The one hour of standing the petitioner does a few
tinmes a week at her job as a crossing guard appears to be
about the limt of her physical ability in this regard.
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