STATE OF VERMONT
HUVAN SERVI CES BOARD

In re ) Fair Hearing No. 9718
)
Appeal of )
| NTRODUCTI ON

The petitioner appeals the decision by the Departnent of
Soci al and Rehabilitation Services (SRS) denying the
petitioner's application for subsidized day care paynents.
The issue is whether the petitioner has a "service need" for
such paynents within the neaning of the pertinent regul ations.

FI NDI NGS OF FACT

The facts are not in dispute. |In Septenber, 1989, the
petitioner enrolled her daughter in the kindergarten program
at a parochial school |ocated in the town where the petitioner
was then living. The petitioner paid a yearly fee of $900. 00
for tuition and books for the kindergarten, which is not
r ef undabl e.

Later that fall, the petitioner noved to another town
about eight mles fromher daughter's school. At first, the
petitioner or her husband were able to drive their daughter to
and from ki ndergarten, which was every weekday (school -day)
nor ni ng.

However, the petitioner was also in the process of

1

establishing a registered day care in her new hone. By

February, 1990, two children had enrolled in the
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petitioner's day care. (In addition, the petitioner had an
infant child of her own at hone.) Because of the schedul es
of the parents of these children, the petitioner was no

| onger able to | eave the house every norning to pick up her
daughter from ki ndergarten. However, the petitioner |ocated
a day care in the town where her daughter went to

ki ndergarten that woul d pick her daughter up from school and
take her to the day care. The petitioner or her husband are
thus able to pick the daughter up at day care at their
conveni ence.

The departnent denied the petitioner's request for a
subsidy for this day care because a public school is
avai l able for the petitioner's daughter in the town where
she lives, and the petitioner could care for her in her hone
after school if her daughter went to that school. The
petitioner, however, does not want to renove her daughter
from her present kindergarten because her daughter has
adjusted well to the school there. The petitioner has
exhausted all other means of getting her daughter hone from
ki ndergarten rather than having the day care pick her up and
care for her until she or her husband can pick her up
t hensel ves.

ORDER
The departnent's decision is affirned.

REASONS
SRS Manual 3> 4032 and 4032.1 include the foll ow ng

provi si ons:
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4032 Eligibility Criteria

Day Care services can be authorized to any
famly that neets the "Service Need" and
"Eligibility Standard" as defi ned bel ow.

4032.1 Servi ce Need

Service need is broadly established when day
care i s necessary to support a famly goal of
"sel f-support™ or "protection.”

Need for day care to support a goal of self-
support or protection is evidenced in the
following fam |y situation

In a family in which only one parent is a
resident of the hone, that parent nust fit
one of the following categories. In a famly
in which both parents are residents of the
home, each parent nust fit one of the
fol |l ow ng categori es:

a. Enpl oyed;

Service Need shall be limted to the days and
hours during which:

1. No regular public school programis
avai l able for the eligible child; and

2. No parent is available to provide
adequat e and necessary supervi sion.
There is no diépute inthis matter that the petitioner

neets the "eligibility standard® for day care--i.e., that
she qualifies incone-wi se. The issue is whether a "regul ar
public school programis available for the eligible child"
and whether the petitioner is otherwi se "available to
provi de adequate and necessary supervision” for the child
(see above). In the petitioner's case, the issue boils down
to whether the regul ations contenplate the petitioner being

able to receive a day care subsidy that woul d all ow her
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daughter to finish the school year in another town. The
heari ng officer concludes they do not.

The petitioner struck the hearing officer as a sincere
i ndi vi dual who, w thout question, has her daughter's best
interests at heart. However, she presented no evi dence that
her daughter would be unduly traumatized or harned if she
were to change schools at this tinme. Although the
petitioner would prefer that her daughter remain in the
ki ndergarten she now attends, and no doubt has good reasons
for this preference, it cannot be concluded that the
conditions of the regulation (regarding the availability of

public school and the parent hersel f--see above) are net.2

The hearing officer and the Board cannot agree with the
petitioner that the departnment's regul ations "discrimnate”
agai nst regi stered day care providers. Parents who have
j obs where they cannot care for children have no choi ce but
to seek outside day care. Parents who thensel ves operate
regi stered day care facilities are sinply not in this
position. It is not discrimnatory for the departnent to
subsi di ze the day care of only those parents who cannot
provide it thensel ves.

It would be unfortunate if the petitioner elected to
cl ose her day care rather than to renove her daughter from
her present kindergarten or to continue paying for that
daughter's day care without a subsidy. If the hearing

of ficer or the Board were in a position of discretion, they

m ght well grant the petitioner an exception to the
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regul ati on because of the petitioner's seem ngly-unique

circumstances.3 Nei t her the hearing officer nor the board
are in such a position however. By |aw, they nust uphold

the departnent's decision if that decision is in accord with
the applicable regulations. 3 V.S. A 5> 3091(d) and Fair

Hearing Rule No. 19. Absent evidence that a public school
programis not "available" to the petitioner's daughter, it
must be concl uded that the departnent's decision fully
conports with the regulations cited above. The departnent's
decision is, therefore, affirned.

FOOTNOTES

1The petitioner had been enployed in another day care
before she noved. She received a day care subsidy to have
her child enrolled at this day care facility (when she was
not at school) because the petitioner wasn't considered
"avail abl e to provi de adequate and necessary supervi sions"

of the child while she was working. See SRS Manual > 4032.1
(infra).

2Unfortunately, by renovi ng her daughter from
ki ndergarten before the school year is over, the petitioner
woul d not get the full benefit of the tuition she paid.
However, alternative schooling (in her home town) woul d be
free. The fact that the petitioner paid a non-refundable
tuition does not render the public school "unavail able" to
her daughter.

3Because of the uniqueness of the petitioner's
situation, it seenms unlikely that the departnent woul d be
setting a harnful "precedent” if it granted the petitioner
an excepti on.



