STATE OF VERMONT
HUVAN SERVI CES BOARD

In re ) Fair Hearing No. 9716
)
Appeal of )
| NTRODUCTI ON

The petitioner appeals the decision by the Departnent of
Soci al and Rehabilitation Services (SRS) "founding" a report
that he abused a disabled adult. The petitioner seeks to have
the report expunged fromthe SRS "registry".

FI NDI NGS OF FACT

The petitioner is a forty-one-year-old nan who has spent
nost of his adult life working with devel opnental |y di sabl ed
i ndividuals. He has a master's degree in special education.
From March, 1982, until the time of the incident in question
in this case the petitioner was enpl oyed as a "residenti al
ni ght worker" by Howard Mental Health (HWVH) in Burlington,
Vernmont. Mostly, the petitioner worked weekends at a
residential facility (group hone) for severely disabled male
adul ts.

The petitioner's duties included providing personal care
and supervision to the residents. He usually worked from
early Friday evenings through Sunday evenings. It was the
petitioner's responsibility to assist certain residents in
virtually every facet of daily care and mai nt enance.

The petitioner, hinself, is handi capped as a result of
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cerebral palsy. His left armand hand are atrophied and are
of limted use. He is dyslexic and has difficulty reading
and witing.

WE. is one of the residents at the group hone where
the petitioner worked. He is a forty-one-year-old man who
is nentally retarded and severely physically disabled as a
result of cerebral palsy. WE. cannot wal k and nmust use a
wheel chair to get around. He al so cannot speak. He is able
only to make sinple sounds (basically yes or no), but he
uses a "phonetic ear", a conputer equipped with a
synt hesi zed voi ce that responds to keyboard-operated
synbol s, words, and letters, to conmuni cate.

A maj or concern regarding WE.'s care and supervi sion
is his propensity to engage in self-injurious behavior
(S.1.B.) when he becones overly-frustrated or angry. At
these tines WE. strikes his head with his fists or
sonetinmes, if he is sitting, attenpts to hit his head on his
knees. Because he is capable of severely injuring hinself,
the staff at WE.'s home is instructed to intervene whenever
this behavior starts or appears imm nent.

The incident in question in this case occurred on
August 6, 1989. The petitioner had started his vacation a
few days prior to this date, and was canping with his famly
in New Hanpshire. However, because he could not find a
relief worker (a requirement of the job) for the entire
weekend, he had to return to Burlington on August 5, 1989, a

Saturday, to work at WE.'s group hone.



Fair Hearing No. 9716 Page 3

The ni ght of August 5-6 the petitioner got only four
hours of sleep. Early Sunday norning, August 6, 1989,
anot her worker who was scheduled to report to work that
norning called to say he could not make it in. The
petitioner then had to make several phone calls before he
found another worker willing to cone in to take the absent
wor ker' s pl ace.

The petitioner's own relief worker, D.S., cane in as
schedul ed at about 7:00 a.m, but the petitioner could not
| eave until the other substitute arrived. Upon arriving,
D.S. started to clean up and prepare breakfast in the
kitchen of the facility. The petitioner was in the living
room wat ching a videotape. A short tine |later the
petitioner brought WE. into the living roomto get dressed.
WE. wanted coffee, but the petitioner told himto get
hi msel f dressed first. WE. was upset that he could not
have his coffee first.

Wile D.S. was in the dining room (that adjoined both
the kitchen and the living roon) she heard (but could not
see) a "slapping sound”" and the petitioner shouting at WE.
to "stop it" and "cut it out”". Curious, D.S. went into the
living roomand sat in a chair across fromthe petitioner
and WE. WE. was seated, naked, on the floor in front and
to one side of the petitioner, who was seated on the couch
that was directly behind WE. WE. was trying to put on his
underpants. D.S. picked up a newspaper, but continued to

observe the petitioner and WE.
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What happened next is the subject of considerable
dispute. D.S. testified that she saw and heard the
petitioner shout at WE. to "hurry up”" and "stop trying to
show of f", and that she saw the petitioner push WE. on the
shoul der. She described both the petitioner and WE. as
"agitated", and stated that WE. appeared to be having
difficulty putting on his underwear. D.S. testified that
the petitioner then grabbed WE. by the neck in a "hasty
nove" and pulled WE.'s upper body back toward the couch
The petitioner, she said, had his right armunder WE."s
head and was grasping his right wist with his left
(atrophi ed) hand when he pulled WE. back. She stated that
WE. seened "shocked" by this, but continued trying to put
on his underwear. D.S. stated that after a few m nutes of
WE. continuing to struggle and the petitioner continuing to
prod himverbally, the petitioner again grabbed WE. by the
neck and jerked himback as before. D.S. said that the
force was sufficient to lift WE.'s body slightly off the
floor. She stated that while he was on the floor WE. was
"moaning" and flailing his arnms, and was having difficulty
putting on his clothes, but that he was not engaged in
S.1.B. D.S. stated that about thirty mnutes after she had
gone into the living room the other replacenent arrived and
the petitioner abruptly left the hone.

The petitioner testified that WE. was being
particularly difficult that norning, and that WE. was

engaging in S.1.B. because he was upset that the petitioner
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was insisting he get dressed before having his coffee, and
because he was ot herw se not feeling well.

The petitioner stated that WE. had begun to abuse
himself while on the floor and that he (the petitioner) was
trying to prevent himfromhurting hinself. The petitioner
stated (actually, both the petitioner and D.S. denonstrated
what they said happened) that he reached over WE."'s right
shoul der with his right arm placed his |eft arm under
WE.'s left arnpit, grasped his left wist with his right
hand, and pulled WE. upright with a sudden notion. The
petitioner admts that WE. was "shocked" by this "show of
force", but that after the second tine, it was effective in
getting WE. to stop attenpting to hit hinself and to get
dressed. The petitioner adnmtted, however, that his right
arm may have "slipped" up around WE.'s neck area if and
when he lost the grip on this left arm (which was under
WE."s arnpit). The petitioner also admtted he was angry
with WE.'s behavi or that norning

The hearing officer finds D.S.'s version of the events
nore credible than that of the petitioner. It is found that
the petitioner grabbed WE. around the neck and, suddenly
and forcefully, pulled WE. backwards. It is found that the
petitioner's left armwas not placed under WE.'s arnpit,
but rather was used by the petitioner to assist his right
armin grasping WE. around the neck. It is also found that
the petitioner was angry with WE. that norning, and that he

continually shouted at WE. in a threatening and
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i ntimdating manner.

Further, it is found that WE. was not engaged in
S.1.B. that norning. Again, D.S.'"s testinony in this regard
is deenmed nore credi ble than that of the petitioner. D.S.
stated that WE.'s arm novenents were related to his trying
to get hinself dressed while in an agitated state. D.S. was
not famliar with WE. at that tinme, but it is found that
she had sufficient experience to recognize S.1.B. if and
when she sawit. D.S.'s nenory of that norning appeared
good and her testinony was consistent. The petitioner's
testinmony that he believed WE. was engagi ng or was about to
engage in S.1.B. was not credible. Based on D.S.'s
testinmony, it is found that the petitioner's notivation in
grabbing WE. by the neck was not to prevent WE. from
engaging in S.1.B., but was to coerce and intimdate WE.
into getting dressed nore pronptly.

After the petitioner left the home that norning, D.S.
reported what she had seen to the other replacenent, who had
arrived as the petitioner was |eaving. This worker called
her supervisor, who cane to the facility a short tine |ater.

Wil e she was calling her supervisor, the worker observed
that WE. was crying and shaking, and that he quickly
returned to his roomw thout eating his breakfast.

The supervisor arrived a short tinme |ater and spoke
with WE. in WE.'s room The supervisor directed anot her
worker to take WE. to a doctor. Later that norning, a

doctor exam ned WE. and found no physical injury caused by
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that norning' s incident.

Several enpl oyees of HVH testified that caring for WE.
in the group home requires that the staff of the hone assi st
and nmonitor WE. in virtually all aspects of his activities
of daily life. WE. is also sensitive, and nmutual trust and
understanding are essential to his security and wel | - bei ng.

Physical intimdation and rough manhandling of WE. is
entirely inappropriate, especially when it is not related to
preventing WE. frominjuring hinmself or others--and then
only the mnimum anmount of force necessary to stop S.1.B. is
appropriate. Although there was conflicting testinony
regarding the petitioner's know edge of and training in
specific S.1.B. restraint techniques, it is found that the
petitioner knew that rough physical force was inappropriate
with WE. as a general matter of behavi or nodification
| nasnuch as it is found that WE. was not engaging in S.1.B.
that norning, there was no necessity or justification for
the petitioner to have used any physical force with him
WE. was shocked and upset by the petitioner's actions, and
his overall welfare was clearly jeopardized.

Following its own investigation of the incident, the
petitioner's enployer suspended, and then term nated, the
petitioner's enploynent. The enployer then reported the
incident to SRS. After an investigation that included
interviews with staff and WE., hinself, the Departnent
"founded" the report as "abuse" of WE. by the petitioner.

WE., through his guardian, refused to testify at the
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hearing. Neither party attenpted to subpoena him The
hearing officer excluded as hearsay all testinony regarding
WE.'s statenents as reported by other w tnesses.
ORDER
The Departnent's decision is affirned. The
petitioner's request to expunge the report in question is
deni ed.
REASONS
The Departnent is required by statute to investigate
reports of abuse of elderly and disabled adults and to

mai ntain a "registry” containing the details of each
investigation in which abuse is "founded". 18 V.S. A 3

1154 and 1155. Individuals have the right to appeal to the
Human Servi ces Board for an order expunging fromthe

registry a record concerning himor her on the grounds that
it is unfounded. 18 V.S. A > 1155(d). At hearing "the

burden shall be on the conm ssioner to establish that the
record shall not be expunged”. id. The Board has repeatedly
hel d that the hearing by the Board is de novo, and that the
Depart ment nust establish by a preponderance of evidence
that "abuse"--as defined by statute--has occurred. Fair

Hearing Nos. 9247, 9112, 8816, 8646, 8574, and 8110.1

18 V.S. A > 1151(1) defines "abuse" as foll ows:

"Abuse" nmeans nental or physical injury or
injuries inflicted by other than accidental neans, or
any other treatnment which places life, health or
welfare in jeopardy or which is likely to result in
i npai rment of heal th.
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It is not necessary under the above section to
establish that actual physical or nental injury was

inflicted. Treatnment that jeopardi zes health or welfare is

al so consi dered "abuse". Based on the above findings it
nmust be concluded that the petitioner's unnecessary
manhandl i ng of WE. on the norning in question endangered
WE.'s welfare in the group home by breaching the trust and
security WE. had and required that he not be subject to
physi cal intimdation by his caregivers.

The above findings and concl usions rest, by necessity,
on the relative credibility of the actual w tnesses to the
incident in question. The hearing officer deemed D.S.
credi ble--the petitioner not so. Also, the hearing officer
wei ghed heavily the essentially uncontroverted testinony of
the Departnent's witnesses as to the crucial elenents of

trust and security in WE.'s care. Wether the petitioner's

actions did or were likely to cause actual "injury" to
WE.'s "health" is problematic. It is clear, however, that
they "jeopardi zed" WE.'s overall "welfare". Severely

di sabl ed i ndividuals in group hones should be secure in the
knowl edge that they will not be subject to unnecessary and

i nappropriate physical force and intimdation. It is clear
that it is within the intent of the statute to protect this
security. See 18 V.S. A > 1150.

For the above reasons, the Departnent's decision

founding the report in question as abuse of a disabl ed adult

IS affirmed.2 The petitioner's request to expunge the
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report fromthe Departnent’'s registry is deni ed.

FOOTNOTES

1The cited cases (except No. 8574) involved the all eged
abuse of children--not elderly or disabled adults. See

V.S.A >3 681 et. seq. The hearing provisions of the two

statutes, however, are virtually identical (see id. >
686(e)), and the same burdens of proof that apply to child
abuse cases are clearly applicable in these matters as well.

2This decision is limted solely to the issue of the
"founding” of this particular incident. It is not within
the scope of this proceeding to consider the petitioner's
present or future enploynment. To the extent, however, that
the petitioner may | ater be aggrieved by a decision by the
Departnment vis-a-vis licensing issues, the Board may wel |

have jurisdiction to consider these issues. See 3 V.S A >
3091(a).

* * *
Comments (pursuant to Fair Hearing Rule No. 17)
regardi ng proposed findings of fact and concl usi on of | aw

that were submtted by the parties to the hearing officer.

|. THE PETI TI ONER

FI NDI NGS OF FACT

1. Paragraphs 1 through 24 of the petitioner's
proposed findings are supported by the evidence and, to the
extent deened relevant, are incorporated into the findings
of the hearing officer.

2. The evidence regarding the petitioner's training in
S.1.B. response (petitioner's finding No. 25) is
conflicting. It is found that the petitioner's training,

t hough not intensive, was nore than "cursory”. However,

i nasmuch as it has been found that WE. was not engaged in
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S.1.B. on the norning in question, this paragraph is largely
irrel evant.

3. Petitioner's findings 26 and 27: See paragraph 2,
above.

4. Petitioner's findings 28 through 56 are supported
by the evidence and, to the extent relevant, are
i ncor porat ed herein.

5. Petitioner's finding 57 is accurate although it

cannot be found that WE. lifting his arnms necessarily neans

he is or is about to engage in S.1.B

6. Petitioner's findings 58 through 61: Sane as
par agr aph 4, above.

7. Petitioner's findings 62 and 63: D.S. testified
that both WE. and the petitioner were "agitated". It is
not found that WE. was less (or only "a bit") agitated.

8. Petitioner's findings 64 and 65: Same as paragraph
4, above.

9. Petitioner's finding 66 is accurate but the hearing
of fi cer does not make the inference that D.S. thought WE.
was engaged in S.1.B. D.S.'s testinony on this question
(S.1.B.) was specific and credi bl e.

10. Petitioner's findings 67-80: See paragraph 4,
above.

11. Petitioner's findings 81-83 are essentially
accurate except that it is found that petitioner did "push”
WE. prior to grabbing himby the neck.

12. Petitioner's findings 84-87: See paragraph 4,
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above.

13. Petitioner's finding 88 is only partially correct.
Regarding WE.'s engaging in S.1.B., the testinony of the
petitioner conflicts with that of D.S.

14. Petitioner's findings 89-93: It is found D.S.'s
menory was good, except, perhaps, for her recollection of
whi ch hand of the petitioner grabbed which wist. This
"l apse” is deened mnor and in no way di m ni shes her overal
credibility.

15. Petitioner's findings 94-96: D.S. testified that
WE. was not engaged in S.1.B. She did not say or infer
that WE. |ifting his arms was, in fact, a preclude to
S.1.B.--only that it could be.

16. Petitioner's finding 97: D.S., though she did not
intervene, pronptly reported the incident. Her failure to
intervene is not viewed as dimnishing her credibility in
descri bi ng what she saw.

17. Petitioner's findings 98-99: See paragraph 4,
above.

18. Petitioner's findings 100-102 are generally not
rel evant (see paragraph 2, above). D.D. was not an
eyewitness to the incident, and what she reported to her
supervisor is irrelevant. There is no credible basis to
infer that D.D. was notivated by anything other than her
concern for WE. There is also no basis to find that D. S
was influenced by D.D. in her recollection of the events she

Saw.
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19. Petitioner's finding 103: See paragraph 4, above.
20. Petitioner's finding 104: WE. did not tell his

version of the events at the hearing.

21. Petitioner's finding 105: See paragraph 4, above.

22. Petitioner's finding 106: Several w tnesses
descri bed WE. as "wi thdrawn" for weeks after the incident.

As noted in the recomrendation, it is "problematic" whether
this was synptomatic of an "injury” to WE.'s nental health.

23. Petitioner's finding 107 is not supported by the
evi dence--WE.'s welfare was pl aced in jeopardy.

24. Petitioner's finding 108: The evidence on this
guestion is inconclusive.

25. Petitioner's findings 109-111: See paragraph 4,
above.

26. Petitioner's finding 112: The petitioner's grasp
of WE. is described in detail in the recommendati on, supra

27. Petitioner's finding 113: This is accurate for the
weeks and nmonths followi ng the incident but not for the
hours immediately following it.

28. Petitioner's findings 114-118: Accurate but
largely irrel evant (see paragraph 2, above).

29. Petitioner's finding 119: It was stated that WE.
sm | ed when he saw D. K. This was because he was relieved
that the person he trusted nost had arrived, not because he
was not upset over the incident.

30. Petitioner's findings 120-124: See paragraph 4,

above.
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31. Petitioner's finding 125: It is found D.D. neant
t hat she had not seen the bruise previously.
32. Petitioner's findings 126-135: See paragraph 4,
above; except that the hearing officer infers no bias

agai nst the petitioner fromany of these "facts".

PETI TI ONER' S CONCLUSI ONS

1. Petitioner's conclusions 136 to 143 are accurate.

2. Petitioner's conclusion 144: "Oher treatnent” as
described in 18 V.S. A > 1151(1) is not limted to
"uni ntentional" acts.

3. Petitioner's conclusion 145: |Is accurate except as
noted i n paragraph 2, above.

4. Petitioner's conclusions 146-153: Appear based on
the incorrect prem se that "other treatnent” refers only to
"unintentional" acts. As noted in the recomendation, the
statute includes as "abuse" treatnent that "jeopardi zes"

"wel fare". Actual injury, physical or nental, need
not be found. Likew se, "welfare" is distinguished (i.e.,
disjunctive) from"health" and from"likely to result in
i npai rment of health.™

5. Petitioner's conclusions 154 and 155 are not
supported by the findings.

|1 THE DEPARTMENT

FI NDI NGS OF FACT

1. Departnment's findings 1-5 are supported by the

evi dence and, to the extent deened rel evant, are
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i ncor porat ed herein.

2. Departnent's finding 6: The hearing officer has
descri bed the events in question in his own words.

3. Departnent's finding 7 is supported by the
evi dence.

4. Departnent's findings 8-9 are deened irrel evant.

5. Departnent's finding 10 is not supported by the
evi dence.

6. Departnment's finding 11 is irrelevant.

7. Departnment's findings 12-15 are supported by the
evi dence.

8. Departnent's finding 16 is not supported by the
evi dence.

9. Departnent's finding 17, to the extent relevant, is
essentially supported by the evidence. However, the hearing
of ficer would not characterize D.K.'s training of the
petitioner as "conplete".

10. Departnent's finding 18 is irrel evant.

The Departnent’'s concl usions or "reasons"” are not
specific, and do not require comment beyond the actual
"reasons” set forth by the hearing officer in his

recommendati on, supra.



