STATE OF VERMONT
HUVAN SERVI CES BOARD

In re ) Fair Hearing No. 9692
)
Appeal of )
| NTRODUCTI ON

The petitioner appeals a decision by the Departnent of
Soci al and Rehabilitation Services (SRS) "founding" a report
agai nst him of sexual abuse. The petitioner has nade a
prelimnary notion to "expunge" the report fromthe registry

on the grounds that 33 V.S.A > 686 (b) requires it.

FI NDI NGS OF FACT

The parties have stipulated to the foll ow ng findings of
fact for purposes of the notion:

1. The Departnent of Social and Rehabilitation Services
made a finding of abuse of [petitioner] involving the m nor
child, J.T.

2. On March 10, 1989, [petitioner] was given notice
regardi ng all egations of |ewd and | ascivious conduct with J.T.

3. [Petitioner] was arraigned on the above nenti oned
charge on May 23, 1989 in the Vernont District Court, Unit No.
1, Wndsor Grcuit, in Wiite R ver Junction, Vernont, under
Docket No. 703-5-89 WCr.

4. On February 23, 1990 the Wndsor County State's
Attorney dism ssed the crimnal charge pendi ng agai nst

[ petitioner].
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5. No court proceedi ng has been brought pursuant to
Title 33-683(d) against [petitioner].
ORDER
The petitioner's notion to expunge is denied and the
case should be remanded for hearing.
REASONS
The Vernont statute protecting children agai nst sexual
abuse requires that certain persons report suspected child
abuse, see generally 33 V.S. A 683(d), and protects the
confidentiality of those reports as foll ows:

(d) The nane of the person meking the report, or
any person nmentioned in the report shall be
confidential unless the person maeking the report
specifically requests disclosure or unless a judicial
proceeding results therefromor unless a court, after a
heari ng, finds probable cause to believe that the
report was not made in good faith and orders the
departnent to nake the nane avail abl e.

33 V.S. A > 683(d)
The Departnent is required to investigate reports it

receives, and if the report is substantiated, to offer
assistance to the child and his famly. 33 V.S. A > 685.

The Departnent is also required to keep records of its abuse
i nvestigations as foll ows:

(a) The conm ssioner of social and rehabilitation
services shall maintain a registry which shall contain
witten records of all investigations initiated under
section 685 unless the conm ssioner or his designee
determ nes after investigation that the reported facts
are unfounded, in which case, after notice to the
per son conpl ai ned about, the unsubstantiated report
shal | be destroyed unl ess the person conpl ai ned about
requests within 30 days that the report not be
destroyed. A report shall be considered to be
unfounded if it is not based upon accurate and reliable
information that would | ead a reasonabl e person to
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believe that a child is abused or negl ect ed.

(b) If no court proceeding is brought pursuant to

> 683(d) within six nonths of the date of the notice to
t he person conpl ai ned about, or if the court after
hearing, determ nes that the report was not nade in
good faith, the unsubstantiated report shall be

dest royed.

(c) The conmm ssioner shall adopt regulations to
permt use of the registry while preserving
confidentiality of the records.

(d) Witten records maintained in the registry
shall only be disclosed to the comm ssioner or person
designated by himto receive such records, persons
assigned by the conm ssioner to investigate reports,
the person reported on, or a state's attorney. 1In no
event shall records be nade avail able for enpl oynent
pur poses, for credit purposes, or to a |l aw enforcenent
agency other than the state's attorney. Any person who
violates this subsection shall be fined not nore than
$500. 00. A person nmay, at any tine, apply to the human
services board for relief if he has reasonabl e cause to
believe that contents of the registry are being
m sused. All registry records relating to an
i ndi vidual child shall be destroyed when the child
reaches the age of mgjority. All registry records
relating to a famly or siblings wwthin a famly shall
be destroyed when the youngest sibling reaches the age
of majority. Al registry records shall be maintained
according to the nane of the child who has been abused
or negl ect ed.

(e) A person may, at any tinme, apply to the human
services board for an order expunging fromthe registry
a record concerning himon the grounds that it is
unf ounded or not otherw se expunged in accordance with
this section. The board shall hold a fair hearing
under section 3091 of Title 3 on the application at
whi ch hearing the burden shall be on the comm ssioner
to establish that the record shall not be expunged.

33 V.S.A > 686
The petitioner maintains that the provision at > 686(b)

above, requires that the report finding that he sexually

abused a child nust be destroyed because no court proceedi ng

was brought by the Departnent pursuant to > 683(d) within
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six months of his receiving notice of the finding on March
10, 1989. He urges this reading based on the plain | anguage
of the statute which he says evidences a |legislative intent
"to allow a limted anmount of tine between the notification

to the person conpl ained of and a proceedi ng brought
pursuant to > 683(d), in order to force the Conm ssioner to

act wwthin a six nmonth period or to expunge fromhis
registry records regarding the investigation of the person.”

The plain | anguage of the statute does not support the
petitioner's interpretation. 33 V.S. A > 686(a) requires

that "an unsubstantiated report shall be destroyed unl ess

t he person conpl ai ned about requests within 30 days that the
report not be destroyed."” (enphasis supplied) That section

makes no nention of the destruction of substantiated

reports,1 but rather clearly requires the Departnent to
destroy the records of an investigation which it feels was
not substantiated unless the alleged perpetrator nakes a

timely request to halt their destruction.

> 686(b) further provides that "if no court proceeding

i s brought pursuant to > 683(d) within six nonths of the
date of the notice to the person conpl ained about, or if the
court after hearing, determnes that the report was not nmade

in good faith, the unsubstantiated report shall be

destroyed.” Again this section requires the Departnent to

destroy only unsubstantiated reports, if within six nonths

of the notice to the petitioner certain court actions are
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not initiated, or, upon a judgenent by a court that the
report was nmade in bad faith. This section does not nention
substanti ated reports.

In this matter, the Departnent has placed the report in
the registry as being substantiated. Therefore, none of the
above regul ations regarding the destruction of
unsubstantiated reports has any applicability. Furthernore,
the petitioner seens to m sunderstand the plainly stated
pur pose of the provisions of > 683(d) which allow the
di scl osure of the identity of reporters, victinms and
Wi tnesses only in three cases: where a judicial proceeding
arises fromthe report; where a court finds probable cause
to find the report was not nmade in good faith; or where the
person making the report to the Departnent specifically
requests it. This provision does not require the Departnent
(or any one else) to take any court action. Rather it

provi des a mechani smfor preserving the confidentiality of
reports. The provisions of > 686(b) regarding the

destruction of records, seek to preserve unsubstanti ated
records which ordinarily would have been destroyed,

t hroughout any Court process which may be initiated by
anyone including, presunmably, the crimnal authorities and
the alleged perpetrator. |If neither the alleged
perpetrator, crimnal authorities or anyone el se begins a
court proceeding regarding this matter within six nonths,

the Departnent is required to destroy the unsubstanti ated

report. Clearly the thrust of this regulation is to destroy
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unsubstanti ated reports (not substantiated ones), and to
protect the confidentiality of all reports, subject to sone
narrow exceptions and time |ines geared at preserving the
rights of the alleged perpetrator, and not to require the
Departnment to initiate any court proceedi ngs.

The petitioner's notion to expunge SRS s finding that
he sexual |y abused a child (J.T.) based on the grounds set
forth above is denied.

FOOTNOTES

1Cf. 5> 686(d) which does not require the destruction of
substantiated reports when the youngest sibling in a famly
reported upon obtains the age of najority.

# # #



