STATE OF VERMONT
HUVAN SERVI CES BOARD

In re ) Fair Hearing No. 9656
)
Appeal of )
| NTRODUCTI ON

The petitioner appeals the decision by the Departnent of
Soci al Wl fare denying her application for Medicaid. The
i ssue is whether the petitioner is disabled within the neaning
of the pertinent regul ations.

FI NDI NGS OF FACT

The petitioner is a 59-year-old woman with el even grades
of education. She |last worked as a cook at a diner until
January, 1989.

The petitioner's main problem has been di agnhosed as
"arteriosclerotic hypertensive cardi ovascul ar disease.” A
consul tative exam nation performed in Decenber, 1989, reveal ed
a "markedly abnormal el ectrocardiogram’. This results in the
petitioner becom ng easily fatigued and dizzy if she exerts
herself or remains on her feet too |ong.

The petitioner's treating physician indicates that the
petitioner would be Iimted to l[ifting no nore than 25 pounds
and standing or wal king "l ess than about 6 hours"” of an 8-hour
wor kday. Theses opi nions are uncontroverted by any ot her
exam ni ng nedi cal source.

The petitioner described her nost recent work as a cook
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as primarily operating the grill (eggs, hanmburgers, etc.) in
a diner. Her enployer was highly tolerant of her physical
probl ens and all owed the petitioner to sit down and rest
whenever she felt it necessary--which was at |east hourly.
At tinmes, the enployer would even take over the petitioner's
duties for up to a 1/2 hour at a tinme if the petitioner was
not feeling well. The petitioner was al so not expected to
do any heavy lifting. Business at the diner was slow and
the petitioner was rarely if ever taxed. The diner closed
in January, 1989, and has not reopened. The petitioner has
not worked since that tinme.

The petitioner's "past work™ as she described the diner
j ob appears to have been highly accommdati ng to her
i ndi vi dual inpairnments, and cannot be considered "rel evant

1 Her

past work" to which the petitioner could return.
i mpai rments as docunented in the nedical evidence clearly
precl ude her working as a "cook™ as that job is usually and
customarily performed in the conpetitive marketplace. At
nost, her residual functional capacity would be for
"sedentary” work (see infra).
ORDER
The departnent’'s decision is reversed
REASONS
Medi cai d Manual Section M211.2 defines disability as
fol | ows:
Disability is the inability to engage in any

substantial gainful activity by reason of any nedically
det erm nabl e physical or nental inpairnent, or
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conmbi nation of inpairnents, which can be expected to
result in death or has lasted or can be expected to

| ast for a continuous period of not fewer than twelve
(12) nonths. To neet this definition, the applicant
must have a severe inpairnent, which nmakes hi m her
unabl e to do his/her previous work or any ot her
substantial gainful activity which exists in the

nati onal econony. To determ ne whether the client is
able to do any other work, the client's residual
functional capacity, age, education, and work
experience i s considered.

In addition to the above the regul ati ons provide that a
person of the petitioner's age, education, and work

experience who is limted to unskilled "sedentary” work as

defined by 20 C F. R > 416.967(a) nust be consi dered

di sabled. 20 C.F.R > 404, Subpart P, Appendix Il, Rule

2 Si nce uncontroverted nedi cal evidence establishes

201. 01.
that the petitioner is so limted, the departnent's decision
i S reversed.

FOOTNOTES

lsee 20 C.F.R > 416. 965.

2Even if it could be found that the petitioner is

capable of "light" work (see 20 C F.R > 416.967(b)), the
regul ations dictate a finding of disabled. id, Rule 202.01.



