STATE OF VERMONT
HUVAN SERVI CES BOARD

In re ) Fair Hearing No. 9543
)
Appeal of )
| NTRODUCTI ON

The petitioner appeals the decision by the Departnent of
Social Welfare denying his application for Medicaid. The
i ssue is whether the petitioner is disabled within the neaning
of the pertinent regul ations.

FI NDI NGS OF FACT

1. The petitioner is a 54-year-old nman who will be 55
on April 3, 1990. He has an 11lth grade educati on and can read
and wite without any problenms. He has been self-enployed for
many years as a junkyard sal esman, woodsnman and farm hand. He
has al so been an inconme tax return preparer from January to
April of the |ast several years although it does not appear
that that job created any substantial or gainful enploynent.
Hi s usual jobs, listed above, all required constant wal ki ng or
standing and the lifting of heavy objects such as |ogs, car
transm ssi ons, and hay bal es.

2. The petitioner devel oped severe pains in his hips
and legs in May of 1989 and thereafter was not able to work on
a regular daily basis. On August 29, 1989, the petitioner had
arelatively pain free day and went to work in the woods. On

that day, his legs "gave out” on himand he fell against a
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knot on a log, fracturing two of his ribs and puncturing an
internal artery. He devel oped a henothorax for which he was
hospitalized and a chest tube was surgically inplanted on the
right side. These problens eventually resolved thensel ves.

3. During his hospital stay of ten days, the
petitioner was found to be suffering as well fromml|d COPD,
characteri zed by shortness of breath, and a heart nurnur
which after x-rays was deternmined to be of no critical
significance. The petitioner's disabling bilateral hip pain
was thought to be osteoarthritis, but x-rays rul ed out that
di agnosi s.

4. After his hospitalization, the petitioner
continued to experience severe | ow back and hip pain which
radi ated down his | egs. Wen his physician's conservative
therapies failed to help him he was referred for a CAT scan
whi ch showed that he has "significant |unbar spinal
stenosis". Because of that problemand its attendant pain,
the petitioner is prevented from prol onged wal ki ng, standi ng
and sitting and fromlifting or carrying heavy objects and
from st oopi ng and bendi ng.

5. The petitioner's back problemis not anenable to
ei t her pharmaceutical or physical therapy and there is no
chance that it will be spontaneously resolved. There is a
chance that the petitioner's pain nay be relieved and his
function restored through surgery but he has not been able

to afford the tests he needs (a nyelogram for one) to
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determ ne whether surgery is a reasonable option for him
ORDER
The departnent's decision is reversed.
REASONS
Medi cai d Manual Section M211.2 defines disability as
fol | ows:

Disability is the inability to engage in any
substantial gainful activity by reason of any nedically
det ermi nabl e physical or nental inpairnent, or
conmbi nation of inpairnents, which can be expected to
result in death or has lasted or can be expected to
| ast for a continuous period of not fewer than twelve
(12) nonths. To neet this definition, the applicant
must have a severe inpairnent, which makes hi m her
unabl e to do his/her previous work or any other
substantial gainful activity which exists in the
nati onal econony. To determ ne whether the client is
able to do any other work, the client's residual
functional capacity, age, education, and work
experience i s considered.

Under the Social Security regulations which nake
presunptive findings regarding disability ("the grid"), a
person with the petitioner's "limted" (less than high
school ) education, "unskilled" work experience, and age
which is very "closely approachi ng advanced age" (55), is

di sabl ed automatically unless he has the residual functional
capacity to performat least "light work". 20 CF.R > 404,

Subpart P, Appendix |1, Rules 201.09 and 202. 10.
"Light work"™ is defined in the regul ations as work
whi ch:

. . . dinvolves lifting no nore than 20 pounds at a
time with frequent lifting or carrying of objects
wei ghing up to 10 pounds. Even though the wei ght
lifted may be very little, a job is in this category
when it requires a good deal of wal king or standing, or
when it involves sitting nost of the tinme with sone
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pushing and pulling of armor leg controls. To be
consi dered capable of performng a full or w de range
of light work, you nust have the ability to do

substantially all of these activities. |f soneone can
do light work, we determ ne that he or she can also do
sedentary work, unless there are additional limting

factors such as loss of fine dexterity or inability to
sit for long periods of tine.
20 CF.R > 416.967(b).

The medi cal evidence shows that the petitioner can
neither bend nor lift weight of any kind nor do a good deal
of wal king or standing nor sit for prolonged periods. As
such, it must be concluded that his work capability is
sonmething less than that required for "light work™ and he

must as a matter of |aw be found to be "di sabl ed".



