STATE OF VERMONT
HUVAN SERVI CES BOARD

In re ) Fair Hearing No. 9536
)
Appeal of )
| NTRODUCTI ON

The petitioner appeals the decision by the Departnent of
Soci al Wl fare denying her application for Medicaid. The
i ssue is whether the petitioner is disabled within the neaning
of the pertinent regul ations.

FI NDI NGS OF FACT

The petitioner is a 40-year-old woman with a hi gh school
education. She has worked primarily as a nurses aide, both in
nursi ng homes and private duty.

The petitioner suffers frompain and swelling in her
wrists and hands, which has been diagnosed as arthritis, and
from chronic back pain, which has thus far eluded di agnosis.
Her hands swell and ache when she uses them for any prol onged
period of time (1/2 hour or nore). They al so ache when she
gets up in the norning, and are also affected by cold and danp
weat her. The only relief she can get is soaking themin warm
wat er .

As noted above, the petitioner's back problem has not
been di agnosed. The petitioner conplains that she is in
constant pain which is exacerbated by novenent, sitting, and

exertion. Although she remains virtually inactive during the
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day, she constantly changes positions and nmust |ie down four
to five tines daily. She describes the pain as a "burning
sensation” that radiates fromher | ower back down her right
leg to her foot and toes.

The condition has also defied treatnent. Medications
t hat have been prescribed have either caused side-effects or
are ineffective. The petitioner's recent history of
treatment is summarized in the followng office notes from
her treating physicians, who are orthopedi c specialists:

6- 22- 88

[Petitioner] is back in for my exam nation of her
right wist. She has been wearing a wist inmobilizer

since being here in the office two weeks ago and states
that it really isn't any better. She apparently is a

di vorced, single parent, has to work. |t appears as
t hough she cannot work with her wist the way it is and
is wondering if there is anything that can be done. It

is difficult for me to believe that she needs excision
of the distal end of the ulna wi thout a nore prolonged
course of conservative treatnent but perhaps she does.
Patient was advised that | would value Dr. Keller's
opi nion regarding the etiology and treatnent of her
pain prior to scheduling her for any surgery. In
| ooki ng back over her chart | renmenber that in the past
she has had sone aches and pains that we were really
not able to support with nuch in the way of clinical
findings. She was evaluated a few years ago by Dr.
Thomas Martenis and he did not find any inflanmatory
art hopat hy.

7-5-88

The chart has been reviewed. The pain is com ng
in the ulnar aspect of the right wist. It has been
present for two nonths. It is hard to localize it
conpletely. | have the inpression that there is sone

swel l'ing about the ulnar styloid. A lot of her pain
seens to be where the extensor carpi ulnaris
articulates or rides over the ulnar styloid. W have
i njected that tendon sheath w th Depo- Medrol and

Li docaine. Perhaps it will help.
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| f she does not get better | think the next step
woul d be an arthrogram of her wist to better evaluate
the triangular fibrocartilage. Possibly this could be
torn although admttedly there is no clicking that can
be detected on exam nati on.

The patient will follow up with Dr. Hol nes.

7-13-88

Patient is seen. She has had some di agnostic
testing and evaluation by Dr. Keller since |I saw her
last and at this time | do not think that any surgery
woul d be hel pful to her and | subsequently advi sed her
of this fact.

10- 25- 88

[Petitioner] is seen. She cones in essentially to
get an exam nation hopefully to get on SSI. | advised
her today, in ny opinion, she would not really qualify
as her examis too good, her x-rays are too good. |
think she has intermttent | ow back pain secondary to
abuse of her spine and that she is going to have to
take it alittle bit easier. She has been doing things
i ke hel ping her son change a notor in her car, etc.

8-21-89

This 40-year-old white femal e was seen and
eval uat ed because of |ow back and right hip pain.
Actually the patient's synptonms go back to 1987 when

she originally saw Dr. Darrow. | saw her in 1988 and
eval uated her for what | thought was a trochanter
bursitis. 1 did a bone scan which was positive over

the right pubic area and subsequent x-rays, however,
were negative and we never really did get a diagnosis.
She was refereed to a rheumatol ogi st, Dr. Lynn Brown
where she was worked up and had no definite arthritis
noted. This spring she planted her garden, has been
weeding it during the sunmer and the pain has been

i ncreasing. Now she states she can barely stand or
wal k or get around. She conplains of |ow back pain
which radiates to the right buttock area and
occasionally in the leg. The painis worse with
exerci se and activity.

On examination | find her gait is antalgic on the
right. She stands straight with a pelvic tilt with a
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decreased ROM of the LS spine. She has pain on notion.
SLR test is positive bilaterally about 50 degrees but
she al so has pain on ROM of the hips. Reflexes were
physi ol ogi cal , sensation was intact and power was

nor mal .

| MPRESSI ON: | am not exactly sure the cause of
[ petitioner's] problens. Certainly she could have sone
nerve root pressure. She never really had a CAT scan
of the lunmbar spine. A CAT scan was taken of her
pelvis and so we will go ahead and carry out a CAT scan
of the lunbar spine.

8-30-89

[Petitioner] is seen in followup. She is stil
quite synptomatic. She can barely wal k around. She is
havi ng a consi derabl e amobunt of back pain and right |eg
pain. W did, of course, carry out a CAT scan.
reviewed the CAT scan. It is conpletely normal. |
went over the findings with her. This is not just a
recent problem It is a problemthat has been going on
for years. She has had a fairly extensive workup. W
did refer her to a rheunmatol ogi st even and | am not
sure there is much we can offer her. | think she has
one of those syndronmes that is probably yet to be
described and there is little nmedically we could offer
her. W have advised her regarding that. W wll be
glad to see her prn. W thought maybe she could try a
nonst eroi dal anti-inflamratory.

10-5-89

[Petitioner] is seen in followup. Her back pain
is wrse. She is having a lot of right |eg pain,
radi ati on down the big toe. Wen she gets out of bed
in the norning she can hardly get around. She finds
difficulty doing any work because of the severity if
her disconfort.

On exam nation things have changed very little.
Examis that as quoted above.

Again, in view of this patient's |long history of
back problens and | eg probl ens without any significant
objective findings and in view of our recent CAT scan
whi ch was conpletely normal and in view of our
referrals to several specialists in the past including
rheumat ol ogi sts I amnot sure there is anything we can

offer her. | did nention that perhaps a chiropractor
woul d be of some hel p and suggested Dr. Ashcroft. W
will be glad to see her on a prn basis if things change

at all.
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12-26- 89

[Petitioner] was seen in followup. She really is
guite desperate. She is having a considerabl e anount
of pain in the back, right hip and | eg area. She
really doesn't know where to turn. She is living under
strenuous conditions and she lives in a small trailer
with her friend and her boyfriend. She is unable to
wor k, unable to help them She is really kind of
anxious to turn her |life around and states that she
woul d do anything to get rid of the pain.

Unfortunately we have not been able to nmake a surgica
di agnosi s on her back and have very little to offer her
in the way of treatnment. Dr. Ashcroft sent her for a
MRI and | did reviewthe MRI. It is of excellent
quality. It does show sone posterior protrusion of the
disc at 3/4 and sone | ateral recessed stenosis at 4/5.
It does not, however, show any real disc herniation or

any real nerve root pressure. | explained that to her
as Dr. Ashcroft already had, the fact that there is
really very little we can offer her. It is a situation

where she has to nake do. She has to try to either
work or live with her condition the best she can and |
don't think anyone would attenpt surgery on her w thout
nore | ocalization of a problem Wen | conpare the CAT
scan and the MRl the findings are not significant
enough to warrant the invasive surgery necessary. Thus
| woul d continue conservative therapy unless things
change significantly. As far as work goes | am not
sure she can work. She has certainly tried it severa
times and hasn't been able to work so maybe she will

not be able to work in the future. 1In any event | told
her 1 would be glad to see her on a prn basis.

The record al so contains the report of a consultative
exam nation done on May 10, 1989. It was essentially
negative as for findings that would explain the petitioner's
back pai n.

In the absence of clear nedical findings substantiating
the degree of pain and Iimtation alleged by the petitioner,
it is necessary to evaluate the credibility of the
petitioner, herself, in describing her synptons. 1In this
regard, the hearing officer deens the petitioner's testinony

credible. Also, the petitioner's allegations were fully
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corroborated by the credible testinony of a friend and
nei ghbor of the petitioner, who sees the petitioner
regularly and who is a registered nurse. It is also
noteworthy that the petitioner's treating physicians, though
at a loss to diagnose her condition, do not intimte that
the petitioner is malingering (see supra).

It is, therefore, found that the petitioner is
precl uded fromperform ng any activity that involves
prol onged sitting and/ or standing, even light lifting, any
repetitive leg or torso novenents, and repetitive use of the
hands for grasping and/or manipulating. It is also found
that any job the petitioner m ght do would al so have to
accommopdat e her need to |lie down several tinmes a day. These
[imtations woul d, of course, preclude the petitioner's past
work as a nurses aide. It is inconceivable to the hearing
officer that there are a significant nunber of other jobs in
t he nati onal econony that woul d accommpdat e t hese
restrictions.

ORDER
The departnent’'s decision is reversed.
REASONS

Medi cai d Manual Section M211.2 defines disability as
foll ows:

Disability is the inability to engage in any
substantial gainful activity by reason of any nedically
det ermi nabl e physical or nental inpairnent, or
conmbi nation of inpairnents, which can be expected to
result in death or has lasted or can be expected to
| ast for a continuous period of not fewer than twelve

(12) nonths. To neet this definition, the applicant
must have a severe inpairnent, which nmakes hi m her
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unabl e to do his/her previous work or any other
substantial gainful activity which exists in the

nati onal econony. To determ ne whether the client is
able to do any other work, the client's residual
functional capacity, age, education, and work
experience i s considered.

In addition to the above, 20 C.F. R > 416. 929 provides

as follows:

| f you have a physical or nental inpairnent, you
may have synptons (li ke pain, shortness of breath,
weakness or nervousness). W consider all your
synptons, including pain, and the extent to which signs
and | aboratory findings confirmthese synptons. The
effects of all synptons, including severe and prol onged
pai n, nmust be evaluated on the basis of a nedically

det erm nabl e i npai rment which can be shown to be the

cause of the synptom W wll never find that you are

di sabl ed based on your synptons, including pain, unless

medi cal signs or findings showthat there is a nedica

condition that could be reasonably expected to produce

t hese synptons.

In this case, though her condition is undiagnosed, the
petitioner does not rely solely on naked personal statenents
as to evidence of her pain. As her treating physician
indicates in his 12-16-89 office notes (supra), there is
di agnostic (MRI) evidence of at |east sonme "mld"
degenerati ve changes and "posterior Protrusion” in the
petitioner's spine. Also, in the 8-21-89 office notes (see
supra) the physician made several significant clinica
findings regarding the petitioner's gait, posture, ranges of
nmotion, and leg raising. As noted above, swelling and
arthritic changes have been found in the petitioner's hands.

Al t hough one of the petitioner's physicians did state in
the 10-25-88 note that the petitioner's X-rays were "too

good" to qualify for SSI, based on their subsequent nedi cal
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1 it is clear that the petitioner's

findings and comrents
physi ci ans are thensel ves satisfied that the petitioner's
al | eged synptons are present and real.

In light of the above, and absent any evi dence that the
petitioner is exaggerating or malingering, and in view of
the credible testinony of the petitioner and a know edgeabl e
witness, it is concluded that the petitioner neets the
regul atory definition of disability. The departnent's
decision is reversed.

FOOTNOTES

lsee 20 C.F.R > 416.913.



