STATE OF VERMONT
HUVAN SERVI CES BOARD

In re ) Fair Hearing No. 9529
)
Appeal of )
| NTRODUCTI ON

The petitioner appeals the decision by the Departnent of
Social Welfare (DSW term nating his Food Stanp benefits. The
i ssue is whether the petitioner's separation from enpl oynent
was under circunstances that disqualify himfrom benefits
according to the pertinent regul ations.

FI NDI NGS OF FACT

The petitioner and his wife were recipients of Food
Stanps. In |ate August, 1989, the petitioner was hired to
work at a door manufacturing plant. The enployer has a 90-day
probati on policy whereby new y-hired workers can be di scharged
for any reason deened sufficient by the enployer. The
petitioner's wife was hired by the same enpl oyer in md-

Sept enber, 1989.

On Septenber 28, 1989, the petitioner received a cal

when he arrived at work telling himhis grandfather had died.
The petitioner told his enployer that he would be taking the
next two days (Septenber 28 and 29) off to attend the funeral.
The enpl oyer did not object. The petitioner also did not
report to the job on Cctober 2nd, his next schedul ed day of

wor k, but he did put in a full day on Cctober 3rd.
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On the norning of October 4th, the petitioner took his
son to the hospital energency room because of a bad skin
rash. The petitioner's wife went to work and told the
supervisor why the petitioner was late. The child s rash
was di agnosed as scabies, and the petitioner was told to
keep hi m honme from school for several days.

On Cctober 5th and 6th, the petitioner m ssed work,
al t hough his son went to school those days. H's wife went
to work both those days and told the enpl oyer that the
petitioner woul d be absent.

On Cct ober 10, 1989, their next schedul ed day of work,
the petitioner and his wife both reported to the job but
found that their tine cards had been "pulled". Wen they
inquired as to why, the enployer told themthey were both
term nated fromtheir jobs.

At the hearing, testinony was taken fromthe
petitioner, his wife, and fromtheir supervisor at the job
and fromthe conpany general manager. Mich ado was nmade
over whether the petitioner was "fired" or whether he
"voluntarily quit". The enployers stated because the
petitioner didn't cone to work for several days, the
enpl oyers "assunmed"” he had "quit"--so they "term nated hint

Semantics aside, however, uncontroverted evi dence
establishes that the petitioner appeared at work on Cctober
10th after only three consecutive days of absence. H's
wi fe, however, had worked each of those three days, and at

no tine did either she or the petitioner tell the enployer
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the petitioner was quitting. Cearly, the decision to
termnate the petitioner's enploynment was made by the
enpl oyer--on Cctober 10, 1989. It is, therefore, found that
the petitioner was discharged fromhis job, and that he did
not voluntarily quit the job. Under the regul ations (see
infra) it is unnecessary to determ ne whether the
petitioner's actions constituted "m sconduct™".
ORDER
The departnent's decision is reversed.
REASONS
This case does not turn on whether the enpl oyer was
justified in termnating the petitioner's enploynment. It
havi ng been found that the petitioner was fired from rather
than quit, the job in question, the sole |legal issue is
whet her the Food Stanp regul ati ons penalize individuals who

are fired fromtheir jobs--whatever the reasons or

circumstances.1 The board concludes that the regul ations do
not allow for a termnation of Food Stanp benefits in such
si tuati ons.

The pertinent regul ations governing "work requirenents”

are contained in Food Stanp Manual > 273.7. Section

273.7(a) requires all non-exenpt household nenbers to

"register” for work at an appropriate state enpl oynent
agency. One of the "exenptions" fromthis requirenment is

i ndi vi dual s who are "enpl oyed working at a m ni num of 30

hours weekly." [Id. > 273.7(b)(vii). dCearly, the
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petitioner fell into this "exenption".2

Food Stanp Manual > 273.7(n) inposes eligibility
sanctions agai nst food stanp heads of househol ds who
"voluntarily quit" their nost recent jobs "w thout good
cause". There is no dispute that the petitioner is the
"head" of his food stanp household but, as found above, he
did not "quit" the job in question--he was fired. Thus, >
273.7(n) is not applicable.

Food Stanp Manual > 273.7(g) 1Inposes sanctions agai nst
food stanp recipients who refuse or fail w thout good cause
to conply with the work requirenents "inposed by this
section". 1d. > 273.7(g)(1). Section 273.7(g)(2) inposes
penalties for certain individuals who were "exenpt” fromthe
work registration section. However, > 273.7(9g)(2) does not

apply to individuals, like the petitioner, who were "exenpt"

fromthe work registration requirenents because they were

er_rployed.3

The board is unaware of any provision in the food stanp

regul ations that penalizes individuals, |like the petitioner,
who are fired fromtheir jobs--regardless of "cause". In
Fair Hearing No. 5317 the board held: "Individuals cannot

be deni ed benefits unless their actions were expressly
proscribed by statutes.” 1d., p 6. |In that case, the
departnent argued that the petitioner therein had
"under m ned" his enploynent by his own actions--being |ate

for work several tines. However, the board rul ed that
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unless it could be found that the petitioner voluntarily
quit, "no (disqualification fromfood stanp) is possible
wi t hout considerably stretching the actual wording of the
regulations.” 1d., p 6. In that case, and in at |east two
others, the board rejected the departnent's argunents that
sonme di scharges from enpl oynent shoul d be viewed as
"constructive quits.” |d. and Fair Hearing Nos. 8927 and
8036.

The sane reasoning applies here. Had the departnent

followed its regul ati ons, however, the petitioner would not
get off scot-free. Under Food Stanp Manual > 273.7(b)(2)(i)
the petitioner, once he lost his "exenption" based on his
wor ki ng, shoul d have been (and probably still is) required

to imedi ately "register for enploynent” and, thus, be
subject to all the work requirenments inposed by > 273.7.

However, under the regulations there is sinply no basis to
i npose a disqualification fromfood stanps for "exenpt”

individuals like the petitioner who are fired fromtheir

| ast j obs--whatever the cause.4 The departnent's deci sion
is reversed.

FOOTNOTES

1It is, at best, problematic whether the petitioner's
absences constituted willful or deliberate "m sconduct” as
that termis defined by 21 V.S. A > 1344(a)(1)(A) of the
unenpl oynment conpensati on st at utes.

2Apparently, the petitioner was not "registered” in the
departnent's work program Therefore, the board assunes the

department concedes that he was "exenpt" under >
273.7(b) (viii).
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3This section authorizes a sanction when an individual
violates a "conparable . . . unenpl oynent conpensation
requi renent." The departnent argues that the petitioner, if
he was di scharged, violated the unenpl oynent conpensation

| aw regardi ng "m sconduct”. See 21 V.S. A > 1344(a)(1)(A.
However, this section applies only to individuals who are
regi stered in another federal work program(e.g. WN) or who

are receiving unenpl oynment conpensation. See ld. 3
273(b) (1) (iii) and (v). It does not apply to individuals
who are working. See Id. > 273(b)(1)(vii). Aso, it is
uncl ear whether a discharge for "m sconduct” is, per se, a
viol ation "conparable” to a provision in the food stanp
regul ati ons.

4It certainly cannot be concluded that such a result is
so "absurd" or "irrational" that the regul ations should not
be read according to their plain neaning. See, e.g., State
v. Rice, 145 Vt 25 (1984).



