STATE OF VERMONT
HUVAN SERVI CES BOARD

In re ) Fair Hearing No. 9405
)
Appeal of )
| NTRODUCTI ON

The petitioner appeals the decision by the Departnent of
Social Welfare term nating her ANFC benefits. The issue is
whet her the father of the petitioner's child is absent from
the petitioner's hone within the nmeaning of the pertinent
regul ati ons.

FI NDI NGS OF FACT

The petitioner and her young child live in an apartnent
in Burlington, VT, and are recipients of ANFC benefits based
on the "absence" of the child s father (hereinafter referred
to as F) fromthe petitioner's honme. |In August, 1989, the
Department received information fromthe Burlington Police
Departnment that F was living in the petitioner's apartnent.
Based on this information, the Departnent closed the
petitioner's ANFC grant.

The information given to the Departnment was one of the
results of an investigation by the police of alleged crimnal
activities (grand larceny) involving F and one of F's
brothers. The investigation had begun in July, 1989, at which
time F's probation officer had given the police a "contact

address"” for F that was the sane as that of the petitioner.
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On July 20, 1989, a police detective called the
petitioner's address to talk with F. The call was nade
after mdnight. F answered the phone and gave the
i npression that he had been awakened by the call.

On August 16, 1989, the sane detective and several
other police officers went to the petitioner's apartnent at
about 10:00 a.m wth a search warrant to | ook for stolen
property. F answered the door and vehenently protested the
police officers' presence in the apartnent. The petitioner
was in the shower but emerged after a few m nutes.

During the search the detective nmentioned to F that he
had been in touch with the Departnment of Social Wlfare
concerning the case. At that point, F told the officers
that he did not live there, and he attenpted to | eave.

The search of the petitioner's apartnent continued,
however. In the petitioner's bedroomthe officers noticed a
fewitens of nmen's clothes and sone personal itens with F's
nanme on themin a dresser drawer. Sone of the itenms the
of ficers were searching for (and which had been specified in
the search warrant) were found in the petitioner's purse.

As a result, the petitioner has been charged crimnally. To
date, no charges have been fil ed against F.

The petitioner has consistently naintai ned, as she did
at the hearing (held on Cctober 26, 1989), that F does not
“live" at her apartnent. She admts, however, that he
"visits" frequently. The petitioner also maintains that

except for two occasi ons--one of which was the night the



Fair Hearing No. 9405 Page 3

detective called--F never stayed the night at her apartnment.
The petitioner's sister, who has been staying with the
petitioner since August, also stated that F didn't spend the
night. F s nother testified that F received his mail at her
(F's nother's) address, and that F was not "living" with the
petitioner. 1In addition to the oral testinony, the parties
stipulated to the adm ssion of the following witten

statenment by the petitioner's nother:

"I (name) to ny know edge know (F) does not live

wi th nmy daughter (petitioner). | go over there all the
time. | sonetines sleep over. | have never seen (F)
sleep there. | know he visits his daughter once in a
while."

None of the petitioner's w tnesses, however, could
state with any certainty where F did live. The hearing
officer finds it highly incredible not only that the
petitioner (who admitted her relationship with F was
"friendly") and F's nother (who received F's nmail) woul d not
know any of the places where F "lived", but also that they
could not find--much | ess produce as a w tness--sonmeone who
did. Their testinmony that F "noves around” rang hol | ow

Seriously undermning the petitioner's credibility in
this matter is the strong evidence of her conplicity in F's
lifestyle and probable crimnal activities. Even if it
could be found that F didn't regularly spend the night at
the petitioner's apartnment, there is no evi dence what soever
that this was at all a factor in his relationship with the
petitioner and in the amount of care, support, and gui dance

he gave the child. Regardless of whether, and how often, F
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spent the night el sewhere, it sinply cannot be found that
the petitioner and F were "separated” within any reasonabl e
meani ng of that term Based on the testinony of the
petitioner and her sister, it is clear that F came and went
fromthe petitioner's apartnment virtually as he pleased, and

t hat when he was there, which was virtually every day, he

interacted freely with the petitioner and the child.1

Al t hough the Departnment's direct evidence (the
testinmony of the police officer) that F lived with the
petitioner was, indeed, mnimal, it cannot be concl uded that

2 Based on the

the petitioner credibly rebutted it.
testi mony and denmeanor of all the witnesses, it is found
t hat whatever "absence" is found to have existed was a
contrivance by F and the petitioner primarily for purposes
of ANFC eligibility, and was not a true factor in the
relationship of F to the petitioner and the child.

ORDER

The Departnent's decision is affirned.

REASONS
WA M > 2331 includes the follow ng provisions:

"Continued absence of a parent refers to physical
absence of parent fromthe honme for one of the
foll ow ng reasons, the nature of which interrupts or
termnates the parent's functioning as a provider of
mai nt enance, physical care or guidance for the child.

Absence of the father of children born out of
wed| ock.

As the Board has repeatedly stated, "absence" under the
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above definition is normally established whenever one parent
does not reside with the other. However, when, as here,
evidence is strong that the parents alleged "separation” is
contrived, the Board has | ooked to the relationship of the
parents to each other and to the question of how the
"absence" itself, affects the degree of support, care, and
gui dance the all egedl y-absent parent provides for the child.
See Fair Hearings No. 8869, 8774, 8427, 6877, and 6111

As di scussed above, the petitioner's "separation” from
Finthis matter appears to be a sham Even if it could be
found that F did not regularly spend the night at the
petitioner's apartnent, there is no credible evidence that
F's | evel of support, care, or guidance for his child was at
all affected by this factor. The Departnent has, therefore,
met its burden of proof that F was not "absent" fromthe
petitioner's home within the neaning of the above
regul ations. The Departnent's decision is affirned.

FOOTNOTES

1The petitioner and F's nother testified that for the
past two or three weeks F had been in jail. At the hearing
the petitioner was advised to reapply for ANFC on this

basis. See WA M > 2331(6). It is unknown at this tine
whet her the petitioner did reapply and, if so, what action
resul ted.

2F's not her testified that F, because of his chronic
drug use, had few cl othes and possessions. Thus, the
ownership of the nens clothes seen by the police at the
petitioner's apartnent and the rel evance of whether F used
the personal itenms found in the petitioner's drawer were not
deened crucial to the question of F' s "absence".

# # #



