STATE OF VERMONT
HUVAN SERVI CES BOARD

In re ) Fair Hearing No. 9403
)
Appeal of )
| NTRODUCTI ON

The petitioner appeals the decision by the Departnent of
Social Welfare denying his application for Medicaid. The
i ssue is whether the petitioner is disabled within the neaning
of the pertinent regul ations.

FI NDI NGS OF FACT

The petitioner is a 36-year-old man with a hi gh school
di plonma and 5 or 6 senesters of college. He has worked as a
bank teller, a clerk in a stock brokerage, and a clerk in a
general store.
Apparently, all was well in the petitioner's life until
May 31, 1989, when he suffered a severe heart attack. The
foll owi ng report, dated Cctober 24, 1989, describes the
petitioner's problens and his post-operative course of
treatment up to that date:
[ Petitioner] suffered a |arge heart attack May 31,
1989. He was transferred to Hanover from Rutl and where
the heart attack occurred on June 08, 1989 and had a 99%
bl ocked circunflex artery which was a domi nant artery
meaning it served an unusually large area of his heart.
It is presuned this artery had been previously totally
occluded. In addition the area of his heart that is
normal Iy given blood by this artery showed evi dence of a
| arge heart attack.

He has famly in the Central Vernont area and
moved here after his heart attack to recover here with



Fai r

Hearing No. 9403 Page 2

his famly. He had a stress test, which is a routine
procedure, after his catheterization and this showed
that there was evidence that there was still sone
nmuscl e alive in the area where his heart attack had
occurred and because of this along with sonme atypical
chest pain, he had a balloon angioplasty perforned with
t he hope that further heart danage coul d be avoi ded.
The bal | oon procedure was successful but his stress
test remai ned the sane and since that tinme he continues
to have chest disconfort despite the fact that there
are no clear anatom c reasons for true angi na.

He has been entered into our cardiac
rehabilitation program and despite the fact that his
exerci se tolerance on a maxi mum stress test is
reasonably well preserved, we have been unable to get
himto exercise up to what we woul d expect for soneone
with this type of heart attack. In addition
[ petitioner] has had many pai ns of which we are not
sure the cause, none of which seemto be angina. He
has not progressed in the programas well as all the
ol der patients who have had simlar heart attacks and
at tinmes has been depressed and seens unnotivated and
afraid. | think that enotional factors nore than true
medi cal factors are preventing himfrombeing able to
function and to nmake inprovenent in his exercise
t ol erance and general outl ook.

| have delayed witing this |etter because | am
not anxious for [petitioner] to get on pernanent
disability as | have hopes that he will be able to
return to a productive existence in the future.
However he really has nade no progress in the five
nmont hs since his heart attack despite the fact that he
has been involved in an excellent cardiac
rehabilitation programw th sonme highly notivated
nurses who care for [petitioner]. | think it is very
important that [petitioner] stay in a cardiac
rehabilitation program where he gets gui dance and
encouragenent as | think he needs pushing to nmaxim ze
his condition. Nevertheless at the present tine | do
think [petitioner] is incapable of working both because
of psychol ogi cal factors and because of poor physical
conditioning that go hand in hand. | do suspect his
disability will be prolonged nuch nore than the average
heart attack patient because of these problens and | do
not think that a year is unreasonable. He has had a
| arge heart attack and due to both physical and |
bel i eve psychol ogi cal reasons has not been able to nake
any progress yet in inproving his physical status or
becom ng nore i ndependent.
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Fol | owi ng recei pt of the above report, the hearing
of ficer requested, and the parties agreed, that the
petitioner undergo a consultative psychiatric eval uation
This occurred in February, 1990. The psychiatrist's report
i ncludes the follow ng "diagnosis" and "fornul ati on”

DI AGNOSI S: Adj ustnment di sorder with m xed di sturbance
of enotions. 309.28

FORMULATION: There is no evidence that the applicant
is now or ever has been psychotic. He gave a history
of being a well adjusted individual until May 1989 when
he began to have a heart condition. He has an

adj ust mrent di sorder characteristic of anxiety,
depression and fatigue. It would appear that this

adj ust mrent di sorder is highly secondary to his nedica
problens. This exam ner is at a di sadvantage because
he is not in possession of any of his nedical records.
From the psychiatric point of view, it is clear the
applicant is not psychiatrically inpaired from being
gai nful ly enpl oyed.

In addition to the above, the petitioner submtted the
following report froma psychot herapi st who has been
provi di ng counseling to the petitioner since Cctober, 1989:

"[Petitioner] has been a patient of our agency since
October 17, 1989. He referred hinself here on his own
free will, requesting services which centered on

i ncreased feelings of depression and anxiety as a
result of his health condition, financial problens, and
t he ongoi ng uncertainty about his ability to work and
to formrelationships. [Petitioner] has been regul ar
and consi stent in keeping his psychot herapy
appointnments. [Petitioner] had expressed concern about
his financial obligations which he acquired as a result
of hospital and doctors fees. As you know, these fees
are consi derabl e and because of his heart disease he is
uncertain as to whether or not he will be able to pay
of f these debts in a tinely fashion.

[ Petitioner's] depression and anxi ety concerning these
probl ens have interfered with his sleep habits and
presently, in consultation with Dr. K, we have pl aced
hi m on anti depressant nedi cation. Although he
continues to remain depressed, he has gotten sone
relief for his sleep disturbance which I think is a
positive sign. W plan to work with [Petitioner]
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closely both in nonitoring his medication and to

encourage himto continue his outpatient psychot herapy.

We are hoping that [Petitioner] can get sone assistance

for his nedical debts which I think would help him

start to plan nore realistically for his future which
woul d hopefully include devel oping a vocational goal in
whi ch he could ultimately becone nore self-sufficient.”

At the hearing, the petitioner appeared to be an
intelligent and sincere individual. He stated that he had
returned to working part-tine at the general store where he
was | ast enpl oyed, but that his enployer was very
accomodating in ternms of tasks required of the petitioner
and of being flexible with the petitioner's hours.

Foll owi ng the testinony, the hearing officer advised
the petitioner to submt a statenent fromhis treating
t herapi st that specifically addressed the petitioner's
psychol ogi cal problens vis-a-vis his ability to work (the
hearing officer deem ng the above-cited report deficient in
this respect). The petitioner was further advised that
negati ve inferences could be drawn if the petitioner,
wi t hout a showi ng of cause, failed to obtain this report.

By letter dated May 2, 1990, the petitioner, through counsel
(wi thout explanation or el aboration), informed the hearing
officer that no further evidence would be submtted.

Based on all the above, it cannot be concluded that the
petitioner would be precluded fromperformng all work
activity for a continuous 12 nonth period. Despite the
opi nion of his cardiac therapist, the nmedical evidence

strongly indicates that the petitioner's primary probl ens--

at least in ternms of returning to work--are notivational,



Fair Hearing No. 9403 Page 5

not medical. Gven the petitioner's youth, his relatively
hi gh | evel of education, and his anple work experience, it
nmust be found that the petitioner can reasonably be expected
to be able to performa wi de range of sedentary work.
ORDER
The departnent's decision is affirned.
REASONS
Medi cai d Manual Section M211.2 defines disability as
foll ows:

Disability is the inability to engage in any
substantial gainful activity by reason of any nedically
det erm nabl e physical or nental inpairnent, or
conmbi nation of inpairnents, which can be expected to
result in death or has lasted or can be expected to
| ast for a continuous period of not fewer than twelve
(12) nonths. To neet this definition, the applicant
must have a severe inpairnent, which nmakes hi m her
unabl e to do his/her previous work or any ot her
substantial gainful activity which exists in the
nati onal econony. To determ ne whether the client is
able to do any other work, the client's residual
functional capacity, age, education, and work
experience i s considered.

In this case, the evidence does not establish a
sufficient nedical basis to any claimby the petitioner that

he cannot performat |east "sedentary” work. See 20 C. F.R
> 416.967(a). Even if none of the petitioner's past jobs
entailed mninmal exertion (although it appears that sone of
themdid) it would have to be concluded that there are many
ot her jobs that the petitioner can perform See 20 CF.R >

404, Subpart P, Appendix Il, Rule 201.29. The departnment's
decision is affirned.
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