STATE OF VERMONT
HUVAN SERVI CES BOARD

In re ) Fair Hearing No. 9392
)
Appeal of )
| NTRODUCTI ON

The petitioner appeals the decision by the Departnent of
Social Welfare (DSW term nating her ANFC benefits. The issue
i s whether an adult nenber of the petitioner's household is
legally responsible for the care and support of the
petitioner's children.

FI NDI NGS OF FACT

The petitioner and her children live with a male adult,
hereinafter referred to as "A'. The petitioner and A were
married in Vernont on July 21, 1988. On an informational form
provided to the Departnment of Health at the time of the
marri age both the petitioner and A certified that this was
their first marriage. The departnment has term nated the
petitioner's ANFC grant, which has been based on the "absence"
of the parent of the petitioner's children. A is not the
natural father of any of the petitioner's children.

The petitioner and A allege that their marriage is not
"legal"” in that A was, and still is, married to another wonan.

The petitioner has produced a copy of a Vernont nmarriage
certificate showing the marriage of Ato this other wonan on

April 12, 1975. A letter fromthe Superior Court of the
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county in which A and the petitioner live, and in which both
of A's marriages occurred, states that no record of divorce
regarding A's first marriage is on file in that court.

There is no docunentary evidence, however, as to
whet her A obtained a divorce or annulnment of his first
marriage in another jurisdiction (see infra).

ORDER
The departnent's decision is affirned.

REASONS
WA M > 2330 provides, in pertinent part:

Eligibility for ANFC requires establishing that a child
is deprived of parental support or care for one of the
foll ow ng reasons and that the inconme and resources
avai lable to the parent in custody of the child and the
child are insufficient to neet the child' s total needs
according to Departnent standards:

1. Death of a parent;

2. Continued absence of a parent;

3. Physical or nental incapacity of a parent;
4. Unenpl oynent - (ANFC- UP).

Under Vernont Law (VSA 15 Section 201, Section 291 as
anended by the 1971 Session, and Section 295 (sic) as
added by the 1972 Adjourned Session of the Vernont
Ceneral Assenbly) stepparents have liability equal to
natural parents for support of stepchildren under the
age of eighteen. .

Where an applicant for or a recipient of assistance is
married to a person other than the father of the
children for whose benefit she nakes application or
recei ves assi stance, determnation of initial or
continued eligibility shall be made on the sane basis
as if the stepfather were the natural father.
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15 V. S. A > 511 provides as follows:

(a) Marriages prohibited by | aw on account of
consanguinity or affinity between the parties or on
account of either party having a wife or husband
living, if solemized within this state, shall be void
w t hout decree of divorce or other |egal process.

(b) Wen the validity of a marriage is uncertain
for causes nentioned in subsection (a) of this section,
either party may file a libel to annul the sane. Upon
proof of the nullity of the marriage it shall be
decl ared void by a decree of nullity.

The petitioner alleges that paragraph (a), above, is
controlling, and that, as a result, the departnment cannot
term nate her ANFC benefits based on her "void" marriage to
A.  She further argues that the departnent cannot reasonably
require A to prove that he has not obtained a divorce or
annul ment in any other jurisdiction. Wile the petitioner
i s undoubtedly correct that "proving the negative" with
docunentary evidence in this case woul d be an unreasonabl e
factual burden, the hearing officer and the board have grave
reservations about declaring her marriage to A void as a
matter of law, solely on the basis of A's mnimally-
supported testinony.

Vernmont law is clear that stepparents are legally

responsi bl e for the support of their stepchildren. 15
V.S. A 3 201 and 296. While the petitioner and A m ght not

have realized it, by getting married they, in effect,

decl ared that A woul d assune | egal responsibility for the
petitioner's children. A continues to live with those
children, and those children--who are not represented here--

may well have an interest in nmaintaining A s |egal
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responsibilities to them Therefore, the board mnust
consi der the repercussions beyond this case of any decision
that, in effect, "declares” that Ais no |onger legally
responsi bl e for the support of the petitioner's children.

Al t hough the petitioner and A could never physically
"prove" that A has not obtained a divorce or annul ment from
any other jurisdiction, it can be concluded that the

validity of A's marriage to the petitioner is, at best,

"uncertain" (see 15 V.S. A > 511(b), sugra).1 Thi s bei ng

the case, it is not unreasonable to expect and require the
petitioner and A to assunme the burden of taking the |egal
steps necessary to have their marriage declared null and

void by a court of conpetent jurisdiction. | nasnuch as 15

V.S.A > 511(b), supra) provides a clear and efficient basis

to do so, and in view of the fact that the petitioner is now
represented by an attorney, there seens little reason for
the board to concern itself, at this time, wth the question

of whether the petitioner's marriage to Ais "valid".2

There being no question that the petitioner and A are
married in a manner that in every other way confornms to the
requi renents of Vernont |aw, unless and until they obtain a
| egal annul ment of their marriage, the departnent's decision
is affirmed.

FOOTNOTES

1Under Ver mont and conmon | aw there exists a strong
presunption favoring the "legitimcy" of children. In re
Estate of Henry Jones, 110 VT 438 (1939); State v. Shaw, 89
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VT 121 (1915); see also Fair Hearing No. 5231. Although A
is not the natural father of the petitioner's children,
simlar societal interests dictate that the | aw should favor
t he preservation of parental and stepparental responsibility
for the support of children.

2A decree of annulnment, if obtained, would probably
settle the issue of the petitioner's eligibility for ANFC
both before and after the date of any decree itself. The
petitioner would have the right to a fair hearing if the
departnent did not give full effect (including a retroactive
one) to any court decree.



