STATE OF VERMONT
HUVAN SERVI CES BOARD

In re ) Fair Hearing No. 9273
)
Appeal of )
| NTRODUCTI ON

The petitioner appeals her disqualification from
recei ving essential person benefits due to her receipt of a
| ump-suminheritance in June of 1989. The issue is whether
the Departnent is estopped fromapplying the rule to the
petitioner and, if not, whether portions of the | unp-sum
paynent spent by the petitioner can be considered unavail abl e
to the petitioner for reasons beyond her control.

FI NDI NGS OF FACT

1. Prior to June of 1989, the petitioner, an ol der
di sabl ed woman, who receives benefits through the Soci al
Security Adm nistration, also received an "Essential Person”
benefit fromthe Departnent of Social Wl fare of $235 per
nonth for her husband who cares for her. She has received
t hese benefits since 1983.

2. In md-May of 1989, the petitioner |earned that she
woul d soon receive an inheritance of about $3,000 and she
contacted the Departnment of Social Wlfare to notify her
wor ker of that fact and to find out if she could keep that
nmoney in the Bank without |osing her "Essential Person”

benefits.
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3. The petitioner was told by her worker that she
coul d have up to $3,000 in the bank and coul d spend the

noney on anything essential and still keep her benefits.1

4. The petitioner actually received a check for
$2,956. 61 on June 1 and brought a copy of the check to the
wel fare departnent soon thereafter, where her case had been
assigned to a new worker. Because the new worker was
unfam liar with he Essential Person program she did not
di scuss the effect the | unp-suminheritance woul d have on
the petitioner's benefits with her at that tinme. There is
no evidence as to what remarks, if any, nay have been made
by the new worker to the petitioner at that time regarding
her uncertainty as to the operation of the program

5. The petitioner's case was al so periodically
reviewed in June, and a notice was generated June 14 telling
her that her grant "would remain at $111. 00 and woul d be
reviewed in Decenber 1989". That June 14 notice was in
error because the worker was unfamliar with the Essenti al
Person program She later consulted with her supervisor to
determ ne how to handle the lunp sum The petitioner called
to question the reduced anount on the notice and was told on
t he phone that the notice was an error and that in a day or
two she would receive a corrected notice which woul d det ai
a four nonth disqualification as a result of the receipt of
the lunp sum It was during that conversation that the
petitioner first |learned of the real disqualifying effect of

her | unp-sum i nheritance.
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6. On June 16, 1989, the new worker sent a notice to
the petitioner closing her grant effective June 30, 1989,
due to the receipt of the |unp-sum paynent. The notice
stated that the petitioner's disqualification would continue
until Decenber 1, 1989, and informed her, in pertinent part,
that the disqualification period could be shortened if the
noney was no | onger available to her for reasons beyond her
control or she used it for nedical expenses. The notice is
attached and incorporated by reference in its entirety.

(See Attachnent A)

7. The departnent subsequently told the petitioner
that, due to a m scalculation, her disqualification would
end Novenber 1, 1989, instead of Decenber 1, 1989.

8. During the first two weeks of June, the petitioner
spent a consi derabl e anmount of her inheritance as foll ows:

a. $305.68 on June 6, 1989, for brakes, starter and
strut repairs needed on a car.

b. $50.00 on June 8, 1989 to replace a cracked car
wi ndshi el d.

c. $355.00 on June 9, 1989, for a cenetery lot.

d. $131.00 on June 12, 1989, on an eye exam nation for
gl aucoma and cataracts which had not been perfornmed in
several years.

e. $60.00, June 16, 1989, toward a $750.00 | oan
received froma friend to buy furniture.

f. $42.80 on June 13, 1989 for groceries.

g. $204.48 on June 7, 9, 10 and 12, 1989, for
clothing, a bedspread and a toaster.

9. Wth the exception of the eye tests and the

mechani cal and body work on the car, the petitioner would
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not have nade the other purchases had she known of the | oss
of her Essential Person benefits.

10. Subsequent to notification of her | unp-sum
di squalification, the petitioner nmade the foll ow ng
addi ti onal expenditures:

a. $84.86 on June 20, 1989, to have the car repaired
due to a stalling problemthat nmade the car i noperable.

b. $121.39 on July 13, 1989, for painting supplies and
$200. 00 on July 27, 1989, for labor to repair and paint
a rusting car body.

c. $127.00 on July 17, 1989, for a dentist bill and
$20. 00 for another July dental bill.

11. The car repairs made June 6, 1989 ($305.68) and
June 20, 1989 ($84.86) were necessary to keep the car
operating. The paint and body repair work was necessary in
order to nmeet state inspection standards with regard to auto
body integrity as this older car was plagued with rust. The
wi ndshield repair was not essential for the safe operation
of the car.

12. The petitioner is an older, wonan who suffers from
fractured discs, neck spasns and susceptibility to
pneunoni a. She cannot wal k for long periods of tinme. She
lives 2 - 2 1/2 mles fromher doctor's office and has
frequent appointments there. The closest grocery store to
her rural home is 4 mles. She has no alternative public or
private transportation avail able to her.

13. On August 9, 1989, the Departnent notified the
petitioner that the cenetery |lot of $355, the $131.00 eye
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exam and $147 for doctor's appointnents woul d be deducted
from her | unp-sum anount, thereby reducing her
disqualification to 3, instead of 4 nonths.

14. On August 11, 1989, the Comm ssioner in a review
letter notified the petitioner that a $278.00 reduction in
her | unp-sum based on nedi cal expenses (the $131 eye exam
and the $147.00 in dental bills) would be nmade but that the
cenetery expense woul d not be excluded, an apparent parti al
reversal of their prior position. The petitioner's period
of disqualification was cal cul ated using a $662. 30 nonthly
standard of need figure.

ORDER

The departnent's decision is nodified to further
"of fset” fromthe anount of the petitioner's |unp sum
paynent, the $711. 93 spent on essential car repairs. The
matter is remanded to the departnent to determ ne the
petitioner's period of disqualification in accord with this
deci si on.

REASONS

The "essential person" program pays benefits to aged,
di sabl ed or blind individuals to enable those persons to be
cared for by their spouse or another person who "furnishes
specific care and/ or services which the aged, blind or
di sabl ed person (or couple) cannot perform hinself but deens
essential for himto stay in his present |iving arrangenent

and which woul d need to be provided otherwise if the
essential person were not living in the household.” WA M

> 2751. The programis totally state funded but treats the
recei pt of incone, including |unp-sumincone, as does the
joint federally state-funded ANFC program WA M > 2756.
The ANFC | unp-sum regul ati ons, which are incorporated by the
"essential person" programrequire, in pertinent part, as
foll ows:
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2250.1 Lunp Sum | ncone

The applicant or recipient of ANFC is responsible for
notifying the Departnent pronptly upon receipt of any
| ump sum paynent of earned or unearned incone.

Lunp sum paynents, including windfall paynments, shal
be counted as incone unl ess excluded under an exception

cited belovv.2 Lunp sum paynents, including w ndf al
paynents, which have been set aside in a trust fund and
whi ch are excluded in accordance with ANFC policy
relating to "Trust Funds" shall not be counted as

i ncome.

Lunp sum paynents which are not excluded shoul d be
added together with all other non- ANFC i ncone received
by the assistance group during the nonth. When the
total |ess applicable disregards exceeds the standard
of need for that famly, the famly will be ineligible
for ANFC for the nunber of full nonths derived by
dividing this total inconme by the need standard
applicable to the famly. Any remaining incone will be
applied to the first nonth of eligibility after the

di squalification period.

The period of ineligibility due to a | unp sum benefit
may be recal culated if:

1. An event occurs which, had the fam |y been
recei ving assi stance, woul d have changed the
anount pai d.

2. The incone received has becone unavail able to
the famly for circunstances beyond its control.
Such circunstances include, but are not limted
to, death or incapacity of the principal wage
earner, or the loss of shelter due to fire or

fl ood.

3. The famly incurs and pays for nedical
expenses which offset the |unp sum i ncone.

This regulation reflects a policy of having persons who

receive large suns of income neet their regul ar househol d

expenses through budgeting that |unp sumover a certain

period of time, in lieu of assistance paynents.

The petitioner received a $235.00 per nonth grant
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t hrough the programto enabl e her husband to stay at hone
and assist her with her many personal care and nedi cal
needs. The receipt of the $2,956.61 i nheritance on June 1
1989, brought the lunp sumdisqualification rule into play
resulting in the petitioner's disqualification for a nunber
of nonths. The department arrived at the final
di squalification period by deducting nedi cal expenses which
the famly incurred and paid for out of the |lunp sum and
di viding the remai nder by the essential person need standard
for the famly.

The petitioner takes issue with the departnment's
di squalification period for two reasons. First, the
petitioner urges that the departnent should be totally
estopped frominvoking the | unp-sumrul e agai nst her because
incorrect information given her by the departnment caused her
to spend the | unp-sum she received rather than budget it for
the com ng nonths and/or did not advise her as to how she
could avoid the lunp sumrule all together. In the
alternative, the petitioner argues that the departnent
shoul d have deducted several other expenditures made from
her | unp-suminheritance before the disqualification was
cal cul at ed because those expenditures nmade portions of her
| ump sum unavail abl e for circunstances beyond the
petitioner's control.

1. The Estoppel Argunent

"Equi tabl e estoppel” is a doctrine that has | ong been

recogni zed and used by Courts, including the Vernont Suprene
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Court, to prevent a party fromasserting his or her rights
agai nst another party who reasonably and in good faith
relied upon the first party's representations to his or her

detrinment. See Fisher v. Poole, 142 Vt. 162 (1982). The

Ver nont Suprene Court has also said that equitable estoppel
will only Iie where the person invoking the doctrine has net
his or her burden of establishing four essential elenents:

First, the party to be estopped nust know the
facts; second, the party bei ng estopped nust intend
that his conduct shall be acted upon or the acts mnust
be such that the party asserting the estoppel has a
right to believe it is so intended; third, the latter
must be ignorant of the true facts; and finally, the
party asserting the estoppel nust rely on the conduct
of the party to be estopped to his detrinent. [|d, at
168.

Even where the four essential elenents are shown, nost
Courts have been extrenmely reluctant as a policy matter to

use the doctrine to estop the actions of governnental

entities who seek to enforce their own rules and regul ations
and otherwi se carry out their statutory obligations. See

e.g. Schweiker v. Hansen, 450 US 785 (1981). The Vernont

Suprene Court has adopted a very restrictive attitude toward
t he use of equitabl e estoppel against a governnental agency:

.o the use of the doctrine of equitable estoppel
agai nst the governnment is rare and should be all owed
only in extraordinary circunstances. |n re MDonalds
Corp., 146 Vt. 380, 383, 505 A 2d 1202, 1203-04 (1985).

The governnent may be bound by an equitable estoppel in
the sane manner as a private party [only] when the

el enents requisite to such an estoppel against a
private party are present and . . . the injustice which
woul d result froma failure to uphold an estoppel is of
sufficient dinmensions to justify any effect upon public
interest or policy which would result fromthe raising
of an estoppel.
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Id. at 383, 505 A 2d at 1204 (quoting Chaplis v. County
of Monterey, 97 Cal. App. 3d 249, 258, 158 Cal. Rptr.
395, 400 (1979).

Burlington Fire Fighters Association, et al v. Gty of
Burlington, 149 Vt. 293, 299 (1988).

The Vernont Suprene Court has, thus, said that
equi tabl e estoppel agai nst the government is not | ooked on
favorably and will not be invoked unless the party
requesti ng estoppel can both prove the existence of the
traditional four elenents of estoppel and that the injustice
involved is so great that it outweighs the public interest
in seeing the governnent carry out its usual obligations.

The evi dence presented by the petitioner in this matter
falls far short of neeting this stringent test. It is not
cl ear, based on the facts, that the petitioner can even neet
the traditional four elenent test for estoppel of a private
party. Even were that so, it certainly cannot be concl uded
that the petitioner has shown a grave injustice which
out wei ghs the enforcenent of the state's policy with regard
to the treatnent of lunp suminconme by those it assists.

G ven those facts, a dispute exists between the parties
as to what information the worker should have given the
petitioner. The petitioner urges that the worker should
have told the petitioner how to avoid the |unp sum
disqualification rule. The departnent's response is that it
was the worker's obligation to explain the operation of the
[ump sumrule. It has previously been held by the board

that, in general, petitioners nust be told the inportance of
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pronptly reporting income and that, in |unp-sum cases, nust
be told specifically how the disqualification would operate
and how it m ght be shortened. See Fair Hearing No. 8342.
The petitioner argues that a word fromthe worker before she
received the lunp sum about the difference between incone
and resources could have alerted her to the fact that she
coul d have withdrawn fromthe program before she received
the lunp sum and have reapplied after its receipt when it
woul d t hen becone a resource. She would then | ose only one
nmont h of benefits instead of four. The petitioner states
that this full information is nandated by a Vernont Suprene
Court ruling holding "that the departnment has an affirmative
duty to advise applicants specifically of their rights under

ANFC. " Lavigne v. DSW 139 Vt. 114, 118 (1980).

Doubt | ess, the duty to affirmatively advise recipients
about their rights under the ANFC program di scussed in

Lavi gne, supra, extends to other prograns adm nistered by

DSWas well, including the essential person program

However, a distinction nust be drawn between a duty to
advise recipients as to eligibility criteria and the

avai lability of exceptions, exclusions or deductions when
determning eligibility and a duty to advise themas to the
exi stence of "l oophol es” by which they can avoid the
operation of the law altogether. The latter requires the
wor ker not only to give full and conplete information but

al so to anal yze and nmake tactical decisions on behalf of the

client given his or her particular situation. The Board
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does not feel that Lavigne requires that of a departnent

enpl oyee. In addition, it cannot be said that the
regul ati ons governing | unp-suminconme for Essential Person
benefits reflect a policy of offering an alternative to
disqualification. The policy clearly expects persons who
receive large suns of noney while on assistance to use that
noney to replace governnental assistance when possible. The
fact that advocates have (legally) exploited the unfortunate
di screpanci es between the incone and resource sections of
the essential persons regulations to avoid the

di squalification, does not create a new class of exception
to the policy which the Departnent is affirmatively required
to discuss with recipients. (Perhaps it does point out a
reason to change the departnent's regulations in order to
treat persons who are really in the same situation equally,
and to avoid this end run around the regul ati ons by those
with able counsel.) Therefore, it nust be concluded that
the information the Departnent is required to give out is a
full explanation of the operation of its |lunp sumrule,

i ncl udi ng exceptions and excl usi ons.

Even assum ng that the worker knew the petitioner was
getting a |lunp sum paynent and had erroneously advi sed her
as to its effect in her benefits, the second el enent of
estoppel --that the petitioner had a right to believe that
the information given to her before she received the check
was i ntended by the departnent to gui de her conduct--has not

been persuasively shown. Wen the worker originally
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erroneously advised the petitioner of the effect of her
recei pt of lunp suminconme, he was not reacting to the
petitioner's actual receipt of inconme, but rather was
informal |y advising her as to what he felt m ght happen when
she got and reported the check. The petitioner was stil
required to bring in her check when the tinme cane and have
it evaluated in ternms of her eligibility. She was

si mul t aneously being reviewed for her eligibility, a fact of
whi ch she was al so aware. In addition, when the new worker
was actually handed the check by the petitioner, she nmade no
stat enent which would confirmthe prior worker's statenent.
There is no evidence that the petitioner asked her to
confirmthe informati on she had received previously from her
ol d worker prior to her actual receipt of the noney. In
light of these facts, it is difficult to conclude that the
petitioner had a right to believe that the departnent's | ast
word on the treatnent of her lunp sumincone had been
received. It appears, rather, that the petitioner "junped
the gun” a bit when she decided to take her actions when she
knew or should have known that it was |ikely she would
recei ve some further conmunication from her new worker

eval uating her future eligibility based both on the review
and the | unp sum

Wth regard to the third elenent, it can be concl uded

that the petitioner has shown she was ignorant of the actual
regulations. Wth regard to the fourth elenent, the

petitioner has proven that she spent noney on sone itenms she
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woul d have saved for |iving expenses based on the worker's
statenents. Her nedical and car expenses, however, were so
essential that the petitioner would have incurred and paid
for those expenses regardl ess of what the departnent said,
so it cannot be found that those expenses constitute part of
her detrinental reliance. Although the petitioner appears
to meet the final two tests, her failure to persuasively
nmeet the second neans that equitable estoppel cannot Iie.
Even if the traditional estoppel test had been nmet in
this instance, it cannot be found that the injustice done to
the petitioner was so significant as to outweigh the
departnment's interest in enforcing its incone regulations,
the second part of the Suprene Court's test. In this
matter, there was no egregi ous conduct by the worker--at
worst he sinply made a mistake. He did not violate a rule
or a regulation by refusing to take an application or
perform some ot her action, or repeat his m stakes over and
over again, (as in Fair Hearing No. 6908 in which the
departnment repeatedly refused to take an application; and

the dissent in Schwei ker v. Hansen, supra where the

regul ation and rule violations were of great inport in the
wei ghi ng process.) Neither was there extraordinary harmto
the petitioner. By her testinony, she spent approximately
$843. 28 before she got the witten notice that she woul d not
have spent otherwi se. Wen that figure is added to the
$305. 68 she woul d have spent on her car anyway, and the

$406. 25 she subsequently spent on her car, (%$1,555.21), the
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petitioner still had some $1,400.00 left. That $1,400.00 is
still nore than the entire sum (about $1,175.00) she woul d
have received fromthe departnent is she had not been
disqualified for the period at issue (5 nonths). Based on

t he above, it cannot be found that an injustice exists which
out wei ghs the departnment’'s interest in enforcing its

regul ations. This, then, is not the extraordinary
circunstance justifying the rare inposition of estoppel

agai nst the governnent.

2. Ampunts Unavail abl e Beyond Her Contro

As the petitioner cannot escape the operation of the
rule, it nust be determ ned whet her her | unp-sum anount has
been properly adjusted to reflect amobunts which are no

| onger available to her for reasons beyond her control.
WA M > 2250.1, supra. Although the petitioner argues that

all her expenditures were beyond her control because they
were based on msinformation, it appears that the petitioner
had the | ast chance to avoid acting on m sinformation given
to her by waiting for the eligibility notice fromthe
departnment which followed one to two weeks or so after she
reported her inconme. Even if that were not so, the
petitioner put forth no evidence that the fungible itens she
purchased (cl othing, bedspread, toaster, cenetery plot)
could not be returned or reconverted to cash. (Al of these
items were purchased within 10 days of her receipt of the
true information.) The real issue here is whether those

expenditures which the petitioner reported as essential and
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unaffected by any information formthe departnent--nanely

the car expenditures--are excludible as funds "unavail abl e

to the famly for reasons beyond their control.” WAM >

2250.1 as it is incorporated into WA M > 2756.

The board has held that the regulatory test which
requires both that noney fromthe |unp sum be unavail abl e
and that the unavailability be beyond the petitioner's
control, can be net by a factual show ng that the anpunt at
i ssue was spent to provide an itemthat is peculiarly
essential to the petitioner's daily existence (e.qg.,
extraordinary child care or transportati on expenses) as
opposed to an item deenmed universally essential to al
persons (food, clothing, shelter). See Fair Hearing Nos.
6891, 8608. Under that rule, the petitioner's expenditures
for food, clothing, furniture (loan repaynent), a cenetery
pl ot and househol d itens (bedspread and toaster) cannot be

3 The board has

excl uded from her [unp sum paynent.
specifically determ ned that suns spent on repairs needed to
keep a vehicle in operation are excludible if, "the car in
guestion is necessary for a household nenber to becone or
remai n enpl oyed or to neet sone other basic need (e.g.,
transportation for nedical treatnent.)" Fair Hearing No.
8608, p. 7.

In this matter, the petitioner put forth persuasive

evi dence that her car is essential to providing

transportation to her nedical appointnents and to purchase
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groceries. The petitioner is an ol der, disabled wonan who
lives three to four mles fromthe nearest grocery store and
two to three mles fromher doctor's offices. She cannot
wal k 1 ong di stances due to her disability, has no
alternative private or public transportation, and has
frequent nedical appointnments. It nust be concl uded,
therefore, that it is necessary for the petitioner to keep a
car in operating condition.

In order to keep the petitioner's car operating and
legally registered, the evidence shows that the repairs nmade
on June 6 and June 8, and the body repair and painting nmade
to conbat rust on the body were necessary to keeping the car
operating and were done with consi derable econony. As the
petitioner admtted that her cracked w ndshield did not pose
a barrier to neeting the state vehicle inspection standards,
t hat expense shoul d be excluded. Because $711.93 was
necessary to mai ntaining her vehicle in an operable
condition and because that vehicle is essential to providing
needed transportation to the petitioner, that sum shoul d be
excluded fromthe unp sumreceived by the petitioner and
her period of disqualification should be recalculated to
reflect that fact.

FOOTNOTES

1The Department represented that the worker originally
i nvol ved had noved out of the state and was not able to
appear at the hearing.

2I\Ione of the exceptions apply here.
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skbd the petitioner lost all her clothing or furniture
in a disaster, such as a fire or flood, and had to repl ace
themall at once, the considerations would be different
under the rule itself.



