STATE OF VERMONT
HUVAN SERVI CES BOARD

In re ) Fair Hearing No. 9247
)
Appeal of )
| NTRODUCTI ON

The petitioner appeals the decision by the Departnent of
Soci al and Rehabilitation Services (hereinafter SRS)
"foundi ng” a report agai nst him of sexual abuse of his son,
and he seeks to have this report expunged fromthe SRS
registry.

FI NDI NGS OF FACT

1. On Cct ober 20, 1986, SRS received a report froma
soci al worker at the Medical Center Hospital of Vernont that a
fourteen year old boy who was admitted with a prol apsed rectum
(a portion of the rectum extending fromthe anus causi ng pain)
was suspected of having been sexual |y abused.

2. The report was assigned for investigation to the
supervi sor of social work in the Burlington District office,
who hol ds a bachelor's degree in social work and who, at the
time of the report, had worked at SRS for four and a half
years and had over 50 hours of training in identifying sexual
abuse. At that tinme she had experience investigating about
450 reports of child abuse, of which 25% were sexual abuse.

3. The SRS investigator contacted the police

department and was acconpanied to the hospital to interview
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the child by a detective who was the | ead investigator and
coordi nator of the Burlington sexual assault unit and who

hi msel f had investigated over 200 cases of alleged sexual
assault. Prior to the interview, the worker spoke with both
t he hospital social worker and the attendi ng physician to
gat her background information and to explore their concerns.

4. The boy was interviewed in his hospital room by
the social worker and the police officer. His father, with
whom t he boy had |ived since 1985, and who had been present
in the hospital room was asked to | eave. The boy was
agitated, scared, resistant and refused to speak with the
soci al worker whom he said "did the work of the devil". He
stated that a Massachusetts social worker had |ied about
i nformati on he gave her and had caused a |lot of trouble. He
was nore confortable with the police officer but asked that
no notes be taken of their conversation. For that reason,
notes were not taken and no tape recordi ng was nmade. The
interview | asted about one and a half hours.

5. Based on the testinony of the police officer who
took notes inmmediately after the interview, it is found that
the boy revealed that his father frequently went into the
bathroomwith himto clean himup after his bowel novenents
and that he enjoyed this attention although he was confused
by it. He also disclosed that his father had on several
occasi ons washed his "pee pee" with soapy hands or a
washcl oth. There is no evidence that the boy's remarks were

in any way suggested to himor coerced against his wll.
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Rat her they were responses to open ended questions
concerni ng whet her anyone had ever touched himin the
genital area. The boy al so spontaneously vol unteered that
he and his father read the Bible and were not sinners. He
repeat edly asked for confirmation that what he was
descri bi ng was not sexual abuse. The term "sexual abuse”
had not been used by the interviewers. The boy exhibited
extrene concern over what m ght happen to his father.

6. Based on the child s consistency, anxious affect,
and concern for the parent, the investigating social worker
felt that the child s statenents were credi ble and conti nued
the investigation. She spoke with a teacher at his school
and a social worker for the state of Massachusetts who told
her that a "finding" that the boy had been sexually abused
was nmade in that state in 1984 based on the report of a
school psychol ogi st.

7. The Massachusetts school psychol ogi st was
interviewed by the departnent and it was discovered that the
boy had made di scl osures to her during the course of therapy
sessions she had with the child 2-4 tines per week from
Sept enber of 1982 to June of 1985.

8. The school psychol ogi st who treated the boy has a
Master's in Child Devel oprment from Smth Coll ege, where she
has al so been an instructor, and has all course work
conpleted for a Ph.D. she has yet to get. At the tine of
her therapy sessions with the boy, she had worked as a

school psychol ogi st specializing in learning disabilities
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for over ten years and had dealt with 25-45 children who had
reported being sexually abused. She was assigned to the
petitioner's son because the school was concerned that he
was very aggressive and acting out.

9. Based on the school psychol ogist's testinony the
following findings are nade: At the tine of her therapeutic
relationship with the boy, he was living with his nother
following his parent's divorce. At that tine the boy
functioned in a delayed and infantile way but was in no way
physi cal I y handi capped and could care for hinself at school.

The boy was obsessed with keeping secrets, suspicious that
t he psychol ogi st would "blab all the secrets"” and exhibited
regressi ve behavi or including an increasing frequency and
duration of visits to the school bathroom Based on these
behavi ors, the psychol ogist reported in the spring of 1983,
to the Massachusetts authorities (as she was required to do
by | aw) that she suspected sexual abuse. However, that
report could not be substanti ated.

10. In February of 1984, during the course of their
t herapy, the boy revealed that his father had taken himinto
t he bat hroom and | ocked the door while he tried on cl ot hing,
i ncl udi ng underpants. The boy stated that he felt he was
too big a boy for that. He also reveal ed that his father
had taken himinto the bathroom and w ped his rear, touched
his penis and that his father nmade himwatch while he
urinated before him The boy stated that he did not want to

do this but his father had told himthis was "how Dads show
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| ove to their sons.” The boy did not say, and was not

asked, how many tinmes these events occurred but fromhis
granmati cal use of the plural, the psychol ogi st concl uded it
was nore than once. The boy's statenents about his father

i ndi cated both love and fear for him H s disclosures were
spont aneous, and not the result of any questioning or
investigation on the part of the therapist. Because the

t herapi st had no reason to believe that the boy's statenents
were fabricated, she again reported his statenents to the
Massachusetts wel fare authorities. This second report was
substantiated. The boy continued to repeat these statenents
periodically through the next year.

11. The departnent’'s investigator determned to
"found" the report of sexual abuse based on his nedi cal
condition and the boy's disclosures to both her and to the
school psychol ogist. Pursuant to departnent protocol, the
petitioner was given an opportunity for an interview with
the police officer investigating the matter. However, due
to possible crimnal proceedings, the petitioner was advi sed
by his attorney to make no statenment at that tine.

12. The alleged victim who is now 17 years old, was
called as a witness by his father. He had sone difficulty
understanding his obligations and the questions. He
testified with regard to his interviews with both the school
psychol ogi st and the SRS investigator and the police
detective. He admitted that he had nade the statenents they

testified to but stated that they were "lies" he had been
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pressured to tell because they were "bugging hinf and that
he was asked about "sexual abuse" "a lot". He stated that
he had to be careful with social workers because they nmake
you |lie and he doesn't want them supervising himand his dad
al t hough he could not give an exanple of any threat or
specific pressure being put on himto disclose information.
When the boy was pressed to state specifically what
statenents he had nade which were lies he said that his
father had never touched his penis or make himwatch while
he went to the bathroom \Wen asked why he had made up
those things, he replied "to make the social worker happy".
When asked how and why that description cane to his mnd or
why he though the social worker woul d be nade happy by it,
he could not answer. The boy's testinony repeated thenmes of
| ove for his father; his desire to stay with his father and
not to go to a foster home, or see his father go to jail;
his belief that his father is good and has not done anyt hing
bad; and his dislike of his nother, psychol ogi sts and soci al
wor kers. (Al though he said there was one mal e soci al worker
he liked until he started "working against hinf.) He also
spont aneously answered (w thout questioning) that his father
had not helped himto think about this or told himto keep
secrets although he admtted that he and his father had
di scussed his interview at the hospital on several
occasions, were very upset about it and had agreed that the
lies" had to be set straight. He did not recant his

statenents that his father had been w ping himand he stated
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further that he had been doing that since Massachusetts
because of his bowel novenents. He further added that he
knew t he doctors and nurses at the hospital did not like his
dad helping himin the bathroombut that he liked it. He
al so admtted that when his dad had to | eave the hospital
for 2 days, he was able to help hinself and that the doctors
could find no organic reason for the prol apsed rectum

13. The petitioner testified in his own behalf stating
that he has cleaned up his son's bowel novenents for sone
ti me because he needs it due to "bowel problenms”. At first
he said this occurred in Massachusetts and then said it only
happened in Vernont when the rectum prol apsed. After his
son noved in with himin Vernont in 1986, he noticed the
prol apsed rectum but didn't know what it was and after
speaking with several doctors, put himin the hospital where
they could find no cause for it. He acknow edges that the
doctors at the hospital told himit was not necessary or
appropriate to wi pe his son after bowel novenents. He
stated that he takes "the Lord' s" advice, and not the
doctor's, on that issue. He denied spending a |ot of tine
in the bathroomw th his son and deni es having hi m"nodel "
under pants al t hough he says he did go in the bathroomw th
himjust to have himtry on the pants. The petitioner at
first denied even talking with his son about the interview
in the hospital and then after being pressed, said he m ght
have tal ked about it and added that his son had said he |ied

at the interview because he was bei ng harassed. He says his
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son never told himwhat he |ied about or what was said at

the interview

14.

Based on the testinony of the victimand the child

it is further found:

a. That the boy made all the statenents
testified to by the school psychol ogist, the
soci al worker, and the police detective.

b. That the boy's statenents are found to be
credi bl e because they were vol unteered; made in
ternms understandabl e by the child ("pee pee");
were against the child' s strong interests in
staying with his father; were made, for the nost
part, with the belief that those actions were not
appropriate; were nade over a period of at |east 3
years and consistently described simlar events;
and were made with no secondary gain in mnd, that
is, an outside reward or threat.

C. The boy's attenpt to recant sone of his
statenents (the penis washing and viewi ng of his
father's urination) are totally unconvincing. The
boy's unsolicited insistence that his father had
not told himwhat to say together with his
repeat ed wooden phrase of "I |ied because they
were bugging ne" with an inability to relate any
specifics especially as to what inspired these
stories, strongly indicated that the boy had been

encouraged or even coached to recant his story.
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I n addition, because the boy was clearly feeling
enornous pressure to avoid hurting his father or
going to a foster home, his statenments at the
hearing are found to be far less reliable than
those he made in the prior interview where he was
not so aware of what was at stake. The boy's
recantation of his statenments is found to be not
credi bl e.

d) That no cause coul d be established for the
child s prolapsed rectum that the child s father
spent time with himin the bathroomat the
hospital during which time he admttedly touched
his anal area to wipe him and that this behavior
was consi dered unnecessary by the hospital staff
because the boy does not need assistance with his
bowel novenents.

e) That serious doubt has been cast on the
credibility of the petitioner based upon his
deni al and then equi vocation regardi ng di scussi ng
the contents of the hospital interviewwth his
son in light of his son's testinony that they did
di scuss it and were very upset. The petitioner's
testimony regarding the duration of his anus

W ping activity is also contradicted by his son's
testinmony that this event occurred regularly at

| east 2 years before his hospitalization. The

di screpancies within his own testinony regarding
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these tine frames of his toileting assistance and
bet ween his testinony and that of his son's (whom
he called as his own witness) are anple ground for
di screditing the petitioner's testinony denying
the reported events.
ORDER
The decision of SRS to place in the registry a
"finding" that the petitioner had sexually abused his son is
affirned.
REASONS
The Vernont statutes protecting abused children require
t he Commi ssi oner of Social and Rehabilitation Services to
investigate reports that a child has been abused by any

person within seventy-two hours of such report. See 33
V.S.A > 682 et seq. "Sexual abuse" is specifically defined

by statute as foll ows:

(8) "Sexual abuse" consists of any act by any
person involving sexual nolestation or exploitation of
a child including but not limted to incest,
prostitution, rape, sodony, or any |lewd and | ascivious
conduct involving a child. Sexual abuse al so includes
t he aiding, abetting, counseling, hiring, or procuring
of achild to performor participate in any photograph,
notion picture, exhibition, show, representation, or
ot her presentation which, in whole or in part, depicts
a sexual conduct, sexual excitenment or sadomasochistic
abuse involving a child.

As part of its investigation, the conm ssioner is
required, "to the extent that it is reasonable” to include
"the identity of the person responsible for such abuse or
neglect.” 33 V.S.A > 685(b)(4). The comm ssioner is

further required to:
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.maintain a registry which shall contain
witten records of all investigations initiated under
section 685 unless the conm ssioner or his designee
determ nes after investigation that the reported facts
are unfounded, in which case, after notice to the

per son conpl ai ned about, the unsubstantiated report
shal | be destroyed unl ess the person conpl ai ned about
requests within 30 days that the report not be
destroyed. A report shall be considered to be
unfounded if it is not based upon accurate and reliable
information that would | ead a reasonabl e person to
believe that a child is abused or neglected."” 33

V.S. A > 686(a).

The statute places two burdens on the Departnment which
must be nmet by the usual civil standard of a preponderance
of the evidence. The first burden is to establish that its
decision to place in its registry a report of child abuse is
based upon information which is both accurate and reliable.

Second, the Departnent nust show that the information
relied upon constitutes a reasonable basis for concl udi ng
that a child has been abused or neglected. See Fair
Hearings No. 8110, 8816.

The Departnent has net its first burden of show ng that
the information relied upon is both accurate and reliable.
The "information" relied upon consisted of the teenaged
boy's statenents, first-hand observations and opi ni ons of
the boy's long termtherapist, and the observations of
hospital personnel with regard to the boy's physi cal
condi tion and the prol onged presence of his father in the

bat hroomwi t h mrnl

The boy's statenents were nade over
several years, were in response to neutral questioning, were
consi stent and were against his interest in staying with his

father, giving thema high degree of probable accuracy in
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reflecting the events which occurred. Moreover, both father
and son actually agreed under oath that the 14-year-old boy
was being w ped after bowel novenments. There is little
suggesting that the boy's statenments to the schools
psychol ogi st and soci al worker were inaccurate or
unreliable. H s attenpted recantation of certain portions
of his prior statenents at the hearing was unconvincing as
it was strongly tainted by bias (hatred of social workers),
secondary gain (desire to stay with his father) and | ack of
specificity (his inability to recall threats that may have
been used against himor the inspiration for the "lies" he
told). Furthernore, the child' s parroting and re-parroting
of phrases, his lack of spontaneity in giving responses and
his unsolicited insistence that the recantation was his
i dea, suggests strongly that he had been coached by soneone.
There is no reason to believe that the child's
"recantation” was accurate or reliable.

Simlarly, there was no evidence to suggest that the
observations and opinions of the child' s therapist, a well-
trai ned person who had consi derabl e experience in assessing
sexual abuse and who spent considerable time with the child,
was anything but accurate and reliable. Neither was there
any evidence suggesting that there was a nedi cal reason for
the boy to need assistance in the bathroomor that the
departnment's information was incorrect in its belief that
the boy's father had been observed going into the bat hroom

with himand regularly w ping himafter bowel novenents
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while he was in the hospital and at other tines during the
previ ous three years.

The petitioner has denied all activities except w ping
his son. However, his persistence in this bizarre and
unnecessary practice shows that he is inclined to aberrant
behavi or and reflects adversely on his credibility with
regard to the other allegations. The information relied
upon by the departnent can be characterized as very accurate
and reliable because it was based on consistent reports from
several sources including the victimand perpetrator
t hensel ves.

The departnent’'s second burden is to show that the
information constitutes a reasonabl e basis for concl udi ng
that the child has been abused. Certainly, there can be
little doubt that washing a fourteen year old s penis,
viewing himin a | ocked bat hroom nodel i ng underwear, and

forcing himto watch while his father urinated neet the
definition of "sexual abuse" found at 33 V.S.A > 682(8) in

that they are acts which involve "sexual nolestation”
(touching his penis), "exploitation" (viewing the child in
underwear) and "l ewd and | ascivious acts" (urinating before
the child). The petitioner has not expressed any dispute
over so classifying these acts, nost probably because he
denies them The petitioner has suggested, however, that
the act to which he admts, w ping the boy after bowel
novenents, is not an act of sexual abuse. That could be so

if the boy were unable to performthis function for hinself.
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However, the evidence clearly shows that the boy was
capabl e of caring for his own toileting needs and that the
petitioner had been so advised by the boy's doctors who even
attenpted to discourage his practice. The boy hinself
clearly expressed a sense that he was too big for such
treatment and that it was inappropriate. G ven that
context, it must be concluded that the father's notives in
wi ping this fourteen-year old boy after his bowel novenents
were not those of assisting his son but rather to gratify
his own desires. That being the case, it nust be found that
the petitioner's wi ping practices alone would constitute a
reasonabl e basis for concluding that this child was being

sexual ly nol ested by his father, an act which is defined as
"sexual abuse" at 33 V.S.A > 682(8). Therefore, it was

reasonabl e for the Departnent to conclude that both the
practices admtted to by the petitioner and others reported
by the boy constitute harns which are defined as "sexual
abuse" in the child protection statutes.

As the Departnent has net its burden on both counts,
its decision "finding" that the petitioner sexually abused
his m nor son nust be uphel d.

FOOTNOTES

1The |atter facts were placed into evidence by
testinmony given by the petitioner and his son.



