STATE OF VERMONT
HUVAN SERVI CES BOARD

In re ) Fair Hearing No. 9246
)
Appeal of )
| NTRODUCTI ON

The petitioner appeals the decision by the Departnent of
Social Welfare denying his application for Medicaid. The
i ssue is whether the petitioner is disabled within the neaning
of the pertinent regul ations.

FI NDI NGS OF FACT

1. The petitioner is a 30-year-old man who has a high
school diploma but who has very mninmal reading and witing
skills. He has worked "full-tine" as a farm hand for nine
years but as he has earned only $30 per week and room and
board for his efforts, his work was not found by DDS to be
substantial or gainful.

2. Based on an uncontroverted nmental evaluation, it is
found that the petitioner has an I.Q of 78 which places him
in the upper end of the borderline range of nental
retardation. He has mld deficits in his nmental control,
abstract menory and reasoning. He has no psychotic illness or
enoti onal probl ens.

3. The petitioner has hypertension and an el evated
chol esterol count both of which are being treated and pose no

physi cal restriction for him



Fair Hearing No. 9246 Page 2

4. The petitioner has been di agnosed as possibly
suffering fromearly osteoarthritis based on intermttent
daily pain in his right thigh and | eg. He has been
prescri bed Naprosyn which generally relieves his pain and
inflammation. This condition has not significantly
interfered with the petitioner's physical abilities.

5. Based on the testinony of the petitioner and his
enployer, it is found that the petitioner perfornms a w de
vari ety of physical tasks on the farm and is relied upon to
performthe nost physically demandi ng chores, such as
l[ifting 100 | b. feed bags. He perfornms these feats with no
troubl e except his legs start to tighten up after two hours
of squatting to mlk. The petitioner is able to understand
and carry out sinple to somewhat conpl ex directions but
fails in the swift execution of his tasks. He nust be
frequently pronpted to conplete tasks expeditiously and, in
a day which typically lasts 12 - 14 hours, perforns what
woul d normal |y be expected in 6 hours. The only explanation
the petitioner or his enployer could offer for this slowness
was a "personality" bent to work slowwy. He is able to
operate a chain saw and a tractor and is kept on at the farm
because he is "dependable". The petitioner hunts, fishes

and rides his snowmbile on his tine off and undert akes

these pursuits with uncharacteristic vigor. 1In general, the
petitioner is friendly, well-liked and gets along with his
supervi sors and co-workers. He takes care of his personal

needs and noney, although his food and |aundry is taken care
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of as part of his conpensati on.
ORDER
The departnent's decision is affirned.
REASONS
Medi cai d Manual Section M211.2 defines disability as
foll ows:

Disability is the inability to engage in any
substantial gainful activity by reason of any nedically
det ermi nabl e physical or nental inpairnent, or
conmbi nation of inpairnents, which can be expected to
result in death or has lasted or can be expected to
| ast for a continuous period of not fewer than twelve
(12) nonths. To neet this definition, the applicant
must have a severe inpairnent, which makes hi m her
unabl e to do his/her previous work or any ot her
substantial gainful activity which exists in the
nati onal econony. To determ ne whether the client is
able to do any other work, the client's residual
functional capacity, age, education, and work
experience i s considered.

The petitioner argues that he should be found to be
di sabl ed because he is too "slow' to get a "regular" job.
However, there is nothing in the evidence which proves that
his "slowness"” is the result of a nedical inpairnment. To be
sure, the petitioner is in the upper range of borderline
mental retardation but his intellectual functioning is not
so inpaired that he cannot care for hinself, understand and
foll ow nost instructions when he wants to, carry out nornal
soci al functioning and to sustain sone consistent |evel of
work perforned for nine years. To be found di sabl ed based
on nental retardation, the petitioner's nedical inpairnment
must neet or equal the follow ng regul ations:

12. 05 Mental Retardation and Autism

Mental retardation refers to a significantly
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subaverage general intellectual functioning with
deficits in adaptive behavior initially manifested
during the devel opnental period (before age 22).

(Note: the scores specified belowrefer to those
obtained on the WAIS, and are used only for reference
pur poses. Scores obtained on other standardized and

i ndividually adm nistered tests are acceptable, but the
nuneri cal val ues obtained nmust indicate a simlar |evel
of intellectual functioning.) Autismis a persuasive
devel opnent al di sorder characterized by social and
significant conmunication deficits originating in the
devel opnment al peri od.

The required | evel of severity for this disorder
is net when the requirenents in A, B, C, or D are
satisfied.

A.  Mental incapacity evidenced by dependence upon
others for personal needs (e.g., toileting,

eating, dressing, or bathing) and inability to
foll ow directions, such that the use of

st andardi zed neasures of intellectual functioning
is precluded; OR

B. Awvalid verbal, performance, or full scale 1Q
of 59 or less; OR

C. Awvalid verbal, performance, or full scale IQ
of 60 to 69 inclusive and a physical or other
ment al i npai rment i nposing additional and
significant work-related imtation of function;
OR

D. Awvalid verbal, performance, or full scale 1Q
of 60 to 69 inclusive or in the case of autism
gross deficits of social and communicative skills
with two of the follow ng:

1. Marked restriction of activities of daily
living; or

2. Marked difficulties in nmaintaining social
functioning; or

3. Deficiencies of concentration,

persi stence or pace resulting in frequent
failure to conplete tasks in a tinely manner
(in work settings or el sewhere); or

4. Repeated episodes of deterioration or
deconpensation in work or work-like settings
whi ch cause the individual to withdraw from
that situation or to experience exacerbation
of signs and synptons (which may include
deterioration of adaptive behaviors).
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20 CF.R > 404, Appendix |, Subpart A

The petitioner has not nmet his burden of presenting
evidence that his nental inpairnent presents equally severe
restrictions on his ability to function. Therefore, the
departnent's decision is affirned.

# # #



