STATE OF VERMONT
HUVAN SERVI CES BOARD

In re ) Fair Hearing No. 9231
)
Appeal of )
| NTRODUCTI ON

The petitioner appeals the decision by the Departnent of
Soci al Wl fare denying her application for Medicaid. The
i ssue is whether the petitioner is disabled within the neaning
of the pertinent regul ations.

FI NDI NGS OF FACT

1. The petitioner is a thirty-year-old femal e who has
conpleted the 11th grade, has a GE. D. certificate, and has
been trained in casino ganes. Her only work experience is as
a casino card dealer for an unspecified period of tine.

2. Sonetinme in 1988, the petitioner was unable to
continue her full-tinme work in a casino in the Bahamas because
she was increasingly fatigued by the |Iong hours, stress and
cigarette snoke and the need to use her voice, which was
hoarsening. She lost a |lot of work due to various ninor
illnesses. 1In Cctober, 1988, she noved to Vernont to live
with her nother and took a part-tine job.

3. In October of 1988, the petitioner sought nedi cal
treatnment after devel oping an oral infection ("thrush" or
candi diasis). Her physician suspected an underlying i mmne

system probl em and had her tested. The test showed that she
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was positive for H'V, an inmune system di sorder.

4. The petitioner was referred to the clinic of a
t eachi ng hospital where a specialist in inmmunology, and
doctors working with him have continued to nonitor the
petitioner's medical condition since Decenber of 1988.

5. Serol ogy and ot her tests done by the teaching
clinic in Decenber of 1988 confirmed the H'V positive
di agnosis. At that time, the petitioner's only synptons
were the mouth infection, a cold, and nodul es on her vocal
chords. She was treated for these problens and, it was her
doctor's opinion, that though her blood tests showed a
| owered resistance to infection, she was not at or near a
dangerously critical |evel of imune supression.

6. The petitioner had blood tests on March 13, 1989,
and was exam ned on March 20, 1989, with the resultant
conclusion that the petitioner's inmunodeficiency had not
progressed significantly. She still suffered from oral
thrush and had contracted a vagi nal yeast infection. 1In
addition, several small cervical nodes were noted and her
skin was found to be dry and scaly.

7. In late March of 1989, the petitioner reported to
DSWthat she was not able to work full-tinme and did not know
how much | onger she could even continue her part-tine work.

1

She never specified what this work was. Her part-tine

sal ary was consuned by heal th insurance paynents of $138.00
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per nmonth (which would not cover her condition for 12 nore
nont hs), prescriptions of $200 - $300 per nonth, and
doctors' bills.

8. Bl ood tests perfornmed on April 19, 1989 showed
that the petitioner's inmune | evels had plunged dramatically
in the last nonth. She was tested again and exam ned by her
treating specialist on May 15, 1989, where it was found that
her i mmune | evels had dropped to a critical level and it was
determ ned that AZT treatnent would begin to attenpt to
prevent further deterioration of her immne system and
devel opment of nore serious infections. At that point, in
addition to her various yeast infections, the petitioner was
al so suffering fromincreased fatigue, headaches, diarrhea,
wei ght | oss, nore significantly swollen glands and
depression. Her falling | ynphocyte count in conjunction
wi th her worsened synptons caused her physician to concl ude
t hat she showed "cl ear nmani festations of progressive HV
i nfection"” which would render her "unable to carry out ful
time work at the present tinme". He also noted "that she is
becom ng synptomatic and di sabled with her HV infection.™

9. In July of 1989, a colleague of the petitioner's
treating physician who al so specializes in infectious
di seases, stated that the petitioner has "AI DS" based on her
H 'V test, |owered | ynphocyte |levels, fatigue, fevers, severe
headaches, severe nausea and vomiting. It was his opinion
that her condition had | asted over 6 nonths, would | ast

forever and woul d prevent her from working any jobs during
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t he next twel ve nonths.

10. I n August of 1989, the petitioner's treating
specialist stated that she had an HV infection with | owered
bl ood count, attendant oral condidiasis, and depression for
whi ch she was continuing to be treated with AZT and several
ot her nmedications, including tranquilizers. It was his
opi nion that her fatigue was due to her infection and
associ at ed depression and woul d cause her to be unable to
perform her previous or any work for the next twelve nonths
or nore. He further stated that "this [HHV infection] wll
last lifelong with probable progression to some AIDS rel ated
di sorder unl ess sone nore effective treatnent is devel oped.”

11. Based on the above evidence, it is further found
that as of July 10, 1989, her imune system dysfunction and
resultant infections caused her severe fatigue and
depression which significantly interfered with her ability
to sustain basic work activities either full time or part
time and that her inability to sustain these activities is
expected to continue at |east 12 nonths, and probably
indefinitely, into the future. This finding assunes that
the petitioner was no | onger engaged in substantial gainful
activity on July 10, 1989.

ORDER

The petitioner is found to be disabled as of July 10,

1989.



Fair Hearing No. 9231 Page 5

REASONS

Medi cai d Manual Section M211.2 defines disability as
foll ows:

Disability is the inability to engage in any
substantial gainful activity by reason of any nedically
det erm nabl e physical or nental inpairnent, or
conmbi nation of inpairnents, which can be expected to
result in death or has lasted or can be expected to
| ast for a continuous period of not fewer than twelve
(12) nonths. To neet this definition, the applicant
must have a severe inpairnent, which nmakes hi m her
unabl e to do his/her previous work or any ot her
substantial gainful activity which exists in the
nati onal econony. To determ ne whether the client is
able to do any other work, the client's residual
functional capacity, age, education, and work
experience i s considered.

It is the policy of the Social Security Adm nistration
to find persons who are diagnosed as havi ng Acquired | nmune
Deficiency Syndronme (AIDS) as being presunptively disabl ed.

See attached Program Policy Statement, PPS-111, (July
1984). Al though one physician described the petitioner as
suffering fromAIDS, the petitioner did not suffer froma
serious opportunistic infection (see list) which would
justify such a di agnosis.

That being the case, the petitioner's diagnosis, HV
i nfection, and resultant synptons nust be assessed as to
their severity and duration based on the nedical and ot her
evi dence. Although the petitioner did not herself testify,
t he evi dence does show that she was working in |ate March
and there is no reason to believe that her work, though part
time was not substantial and gainful. Her synptons worsened
by m d-May but there is nothing in the evidence to suggest

their effect on her work abilities other than that she did
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not have the stamna for full-time work. There i s nothing
to suggest that she could not continue her part-tine work.
By July 10, however, there is credi ble nmedical evidence
that the petitioner's synptons had becone so severe that she
could do no work. That opinion was corroborated by the
August 1989 opi nion of her treating physician. As the
petitioner's ability to sustain any work activities was
seriously conprom sed by July 10, it nust be concl uded that

her conditions in conbination equal ed the severity and
duration of the listings of inpairnents at 20 C.F. R > 404,
Appendi x 1, Subpart P as of that date. See C.F.R > 404,
1520(d) .

FOOTNOTES

1The petitioner chose not to appear at the hearing so
further information on sonme points could not be elicited.

# # #



