STATE OF VERMONT
HUVAN SERVI CES BOARD

In re ) Fair Hearing No. 9205
)
Appeal of )
| NTRODUCTI ON

The petitioner appeals the decision by the Departnent of
Social Welfare denying his application for Medicaid. The
i ssue is whether the petitioner is disabled within the neaning
of the pertinent regul ations.

FI NDI NGS OF FACT

1. The petitioner is a forty-seven-year-old man with an
ei ght h grade educati on who has worked primarily, though
sporadically, in the textile industry. As a "spinner" he was
required to constantly lift spools weighing up to 30 pounds, a
task which required himto use both hands.

2. The petitioner has a long history of chronic al cohol
abuse and has been incarcerated nunerous tines for al cohol -
rel ated of fenses. He has been treated unsuccessfully in the
past and currently drinks twelve cans of beer per day.

3. The petitioner has not worked since April of 1987
when he says that arthritis in his shoulders and back made
heavy lifting inpossible. dinical evaluations confirmthat
the petitioner suffers sonme dimnution of range of notion in
hi s back and pai n upon exertion which limts himto occasional

l[ifting of from 15-20 pounds at a tine. He al so experiences



Fair Hearing No. 9205 Page 2

intermttent pain from1-2 tines per week, particularly
associated with weat her changes. His sitting, standing and
wal ki ng are unaffected by this condition.

4. In June of 1988, the petitioner suffered a serious
fracture of the left armas the result of a notorcycle
accident. He underwent surgery to repair the fracture but
has never recovered the use of the arm Medical tests show
atrophy and significant weakness in the | eft arm which
prevents grasping, feeling or lifting with that linb. The
petitioner experiences pain when his left armis touched or
bunped.

5. During the last year, the petitioner has devel oped
abdom nal pain acconpanied by vomting after eating. He has
been unable to afford nedical treatnent and has self-
nmedi cated with over the counter drugs. He initially |ost
close to twenty-five pounds (weighing 116 I bs. at 5 5 3/4")
over his prior weight but has recently regai ned about ei ght
of those pounds. Laboratory tests (blood and urinal ysis)
have been unable to either confirmor rule out any
gastrointestinal disease. The consulting specialist has
suggested that x-rays m ght be useful but DDS has apparently
determ ned not to authorize those tests. Based on the
i nformation avail able, the petitioner's current probable
di agnosis is alcoholic gastritis. The petitioner does

suffer from sone degree of pain due to abdom nal cranping.
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6. Based on a psychol ogi cal eval uation performed on
the petitioner, it is found that his functioning is in the
upper limt of borderline intellectual abilities and that he
has a personality disorder based on his |long history of
antisocial activity. These intellectual and personality
deficits result in a noderately decreased ability to
understand and renenber detailed instructions and to perform
activities wwthin a schedule, maintain regular attendance
and be punctual within customary tol erances. Oherw se, the
petitioner appears to have no significant limtations based
on his mental condition.

7. The petitioner contends that his back pain,
abdom nal pain and |loss of |eft hand use are, in
conbi nation, totally disabling. However, the evidence shows
that in spite of these problens, the petitioner who |ives
alone, is able to shop and cook for hinself, care for his
home, handle his affairs, sleep at night, continue his
hobbi es (fishing) and social activities (daily socializing
with drinking partners). There is no indication that the
petitioner is imuobilized or bedridden by his pain or that
his stam na and endurance are significantly affected by
pai n.

8. The petitioner's exertional limtations and | oss of
the use of his left hand prevent himfrom perform ng his
prior work as a spinner.

9. The Departnent presented expert evidence that there

were 332 jobs available for a worker with traits and
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abilities gained as a spinner, who was limted to |light work
due to physical restrictions and who was limted due to

al cohol i sm from perform ng under stress when confronted with
critical decisions, in enmergency situations or changing job
duties. The expert presented conputer data show ng severa

i ndustries in which sone of those jobs m ght appear and

anal yzed four industries in which a total of 104 potenti al

| ocal (VT and NH) enployers were found. The expert also

mat ched the above factors with jobs which provided | ess
training tinme and required bel ow average intelligence,
verbal, numerical, spatial, formperception, clerica
perception, notor coordination, figure dexterity, manual
dexterity, eye/ hand/foot coordination and col or
discrimnation abilities and found 33 jobs which occur in
several industries with about 100 potential VT enpl oyers.

10. The vocational expert's conputer search did not
specifically take into account the petitioner's loss of his
| eft hand as a factor in choosing jobs which he felt the
petitioner could do. Although he had not prepared any
testi nony based on that deficit, he opined that there m ght
be sone jobs on his lists, such as a |l ens grinder and hook
pull er, which a one-arned person could do even though he had
never personally observed persons perform ng those jobs and
coul d not say how many of those jobs mght actually exist in
the |l ocal econony. Because of those serious flaws, the
expert's testinony as to the existence of those jobs is

unper suasi ve and can be given no weight.
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ORDER
The Departnent's decision is reversed.
REASONS
Medi cai d Manual Section M211.2 defines disability as
fol | ows:

Disability is the inability to engage in any
substantial gainful activity by reason of any nedically
det ermi nabl e physical or nental inpairnent, or
conbi nation of inpairnents, which can be expected to
result in death or has lasted or can be expected to
| ast for a continuous period of not fewer than twelve
(12) nonths. To neet this definition, the applicant
must have a severe inpairnent, which nmakes hi m her
unabl e to do his/her previous work or any ot her
substantial gainful activity which exists in the
nati onal econony. To determ ne whether the client is
able to do any other work, the client's residual
functional capacity, age, education, and work
experience i s considered.

The petitioner has net his burden of denobnstrating that
he can no longer do his forner work, thereby shifting the
burden to the Departnent to show that the petitioner has the
residual functional capacity to perform"other work (] obs)

whi ch exists in significant nunbers in the nation's
econony." 20 CF.R > 416.960(b)(3) The reqgulations state

t hat :

To do this, we consider your individual
functional capacity, and your age, education, and work
experience. Any work (jobs) that you can do nust exi st
in significant nunbers in the national econony (either
in the region where you live or in several regions of

the country.) 20 CF.R > 416.961 See also 20 C.F.R
> 416. 966( a)

Under the regul ations, work exists for an individual in
t he nati onal econony only when "there is a significant

nunber of jobs (in one or nore occupations) having
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requi rements which you are able to neet with your physical

or nental abilities and vocational qualifications. 20

C.F.R > 416. 966(b)

The Departnent could not nmeet its burden of show ng the
exi stence of jobs through the Medical -Vocational guidelines
("the grid") because the petitioner has significant non-

exertional inpairnments, including the |oss of the use of one
of his arms. See 20 C.F.R > 404, Subpart P, Appendix 2,

Rul e 200.00(e). Therefore, a vocational expert was called
to testify. In testifying as to what jobs m ght be
avai l able for the petitioner, the Departnent's expert
admttedly did not factor in all of the petitioner's
impairments, particularly his loss of the use of one hand
and, therefore, the job data he generated cannot be found to
be relevant to the petitioner's residual functional capacity
as found above. The expert's extenporaneous attenpt to

mat ch one of the jobs with a one-handed person was | ess than
convi nci ng, because the expert had no actual first-hand
know edge of either of the jobs and could present no data as
to the existence of those jobs in the national econony.

The Departnent has, therefore, failed to neet its
burden of showing that there are other jobs in significant
nunbers in the econony which the petitioner, given his
particular restrictions, can do. The petitioner nust,

therefore, be found to be disabl ed.
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