STATE OF VERMONT
HUVAN SERVI CES BOARD

In re ) Fair Hearing No. 9201
)
Appeal of )
| NTRODUCTI ON

The petitioner appeals the decision by the Departnent of
Soci al Wl fare denying her application for Medicaid. The
i ssue is whether the petitioner is disabled within the neaning
of the pertinent regul ations.

FI NDI NGS OF FACT

The petitioner is a 54-year-old woman with a hi gh school
education. She has not worked gainfully for at |east the |ast
15 years.

The petitioner suffered a stroke in August, 1988.

Al t hough she recovered, the departnment concedes that on a

physi cal basis she is Iimted to "light vvork".1
The petitioner's primary medi cal problem since her
stroke, however, has been chronic anxi ety and depression. In
July, 1989, the petitioner underwent a consultative (at the
direction and expense of DDS) psychiatric exam nation. The
"sunmary findings" of that exam nation are as foll ows:
[Petitioner] is still experiencing sone physical,
and particularly a psychol ogical affect fromthe CVA that
she had | ast year. She has shown significant inprovenent
in her physical recovery, yet enotionally she still

seens to be in the throws of a significant adjustnent
di sorder with a nmarked depressive nood conponent.
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She continues to rum nate and worry about famly
menbers, has difficulty sleeping wthout nedication.
She does not enjoy many of the usual activities which
she had participated in with her famly. This appears
to be settling in some formof chronic, or subchronic
form

She is not actively seeking out psychol ogi cal
assi stance at the present tinme, which could be
physi cal | y advant ageous for her.

As she continues to inprove physically, it mght
be beneficial for her to inprove sone of the nodest
occupational interests which she had prior to the CVA
and that m ght further enhance her dim nished self-
esteem and hel p distract her fromthe preoccupation
with her anticipatory fears.

The petitioner's treating physician, in a report dated
Septenber 1, 1989, offered the follow ng conment regarding
the petitioner's nental problens:

Thanks for your request for information on

[petitioner]. | have known her since 1985 and | agree
that she currently has adjustnment reaction with
depressed nood. |If she has al ways been a nervous
woman--jittery, easily upset--1 think that, for the

nost part, this has been manifested by her not straying
far fromhonme. Her life has been relatively

constrained. It has been difficult for her to carry
t hrough | ong-termtasks and sonetines to foll ow nedica
directions. | believe that [petitioner] has always

been an anxi ous wonman. Her anxiety was conpounded by
her having the stroke, which resulted in her current
| ong-term depression.

| have grave doubts whether [petitioner], with her
limted skills, physical inmpairnment and difficulty
concentrating, would be able to hold a job for very
long. | have real doubts whether she can incorporate
t he teaching she would need to carry on a job.
believe that, although she has nade great strides in
recovering fromher stroke, gainful enploynent for her
is just not in the picture.

On a separate "Mental Residual Functional Capacity
Assessnent™ form (the sane one used by DDS), the treating
physi cian indicated that the petitioner had "markedly

l[imted" abilities in the followng areas: "the ability to
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mai ntain attention and concentration for extended periods”,
"the ability to carry out detailed instructions”, and "the
ability to conplete a nornmal workday and wor kweek wi t hout
interruptions from psychol ogi cally based synptons and to
performat a consistent pace w thout an unreasonabl e nunber
and length of rest periods.™

Al t hough the petitioner's treating physician is not,
hi msel f, a psychiatrist, it is found that his assessnents of
the petitioner are entirely consistent with the observations
of the departnent's consulting psychiatrist (supra) and are
essentially uncontroverted by any other nedical evidence.
Based on this evidence, it is found that the petitioner,
since her stroke, has been unable to perform any substanti al
gainful activity on a regular, sustained, and conpetitive
basi s.

ORDER
The departnent's decision is reversed.
REASONS

Medi cai d Manual Section M211.2 defines disability as
foll ows:

Disability is the inability to engage in any
substantial gainful activity by reason of any nedically
det ermi nabl e physical or nental inpairnent, or
conmbi nation of inpairnents, which can be expected to
result in death or has lasted or can be expected to
| ast for a continuous period of not fewer than twelve
(12) nonths. To neet this definition, the applicant
must have a severe inpairnent, which nmakes hi m her
unabl e to do his/her previous work or any ot her
substantial gainful activity which exists in the
nati onal econony. To determ ne whether the client is
able to do any other work, the client's residual

functional capacity, age, education, and work
experience i s considered.
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As not ed above, uncontroverted nedi cal evidence
establishes that the petitioner fully neets the above

2

definition. The departnent's decision is, therefore,

rever sed
FOOTNOTES

1as defined by 20 CF.R > 416.967(b).

2Even if it could be found that the petitioner had sone
residual functional capacity for work-related activity,
certainly her nental problens would preclude nmany
"stressful” jobs--at |east as many as woul d be precluded by
6 nmore nonths of age, at which tine she would be found
di sabl ed based solely on her physical limtations. See 20
C.F.R > 404, Subpart P, Appendix Il, Rule 202.04. Thus,
using the grid regulations as a "guide" in determning the

exi stence of jobs in the national econony (see Id. >
200.00(d)), a finding of disabled would still be required.

# # #



