STATE OF VERMONT
HUVAN SERVI CES BOARD

In re ) Fair Hearing No. 9117
)
Appeal of )
| NTRODUCTI ON

The petitioner appeals the decision by the Departnent of
Soci al Wl fare denying her application for Medicaid. The
i ssue is whether the petitioner is disabled within the neaning
of the pertinent regul ations.

FI NDI NGS OF FACT

The petitioner is a 38-year-old woman with a hi gh school
and sonme post-secondary education. She has worked as a hone
heal th ai de, nurses aid, and factory |aborer. Mst recently,
the petitioner took college courses and worked as a
recreational therapist trainee.

The petitioner's primary health problemis chronic
depression and anxiety that causes her to beconme phobic around
people and in stressful situations. She also has a history of
m gr ai ne headaches, varicose veins, phlebitis, diabetes,
obesity, urinary infections, and digestive problens. The
|atter problemrequired the petitioner to undergo gall bl adder
surgery in June of this year.

From Sept enber, 1988, up until sone tine prior to March,
1989, the petitioner took full-tinme college courses, worked in

the school library, and did volunteer work in her church and



community. Unfortunately, however, her psychol ogi cal problens
wor sened during that period. |In Decenber, 1988, her treating
psychol ogi st reported that she was "significantly depressed”
and that this depression was "affecting her ability to work,

do school work, parent her son, interact with peers, etc. In
that report, the psychol ogi st opined: "I do not believe she
is able to handl e regul ar work demands at the present tine,
and woul d thus consider her to be disabled."

It appears that, since that tine, the petitioner's
condition continued to worsen. In July, 1989, her
psychol ogi st reported that the petitioner had | eft school
and was no | onger involved in her conmunity vol unteer work
(rescue squad). In response to interrogatories related to
the "listings" (see below) the psychol ogist stated that the
petitioner "does not eat", that she is "unable to sl eep”
that she has "no energy or notivation six nonths does
not hi ng"(sic), that her menory and reasoni ng were
"inmpaired", and that she "actively tal ks of suicide". He
al so stated that the petitioner has become "fearful of
peopl e, going out"” and that she had "extrene conflict with
rel atives".

In an earlier report (March, 1989) the psychol ogi st had
of fered the foll owi ng prognosis:

"Due to chronic depression, anxiety, and phobia

around people, (petitioner) is prevented from sustai ned
full time work or schooling for twelve nonths."
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It appears that the petitioner had left school by this tine.
In his nost recent report, dated Septenmber 1, 1989, the
psychol ogi st st at ed:

"(Petitioner) has been disabled, due to psychotic
conditions | have described to you, at least for the

period of Septenber 1988 to the present. | expect this
disability to prevent her fromworking until Septenber,
1990.

The above assessnents are consistent with an earlier
(May, 1987) consultative psychol ogical evaluation and with
statenents and di agnoses fromthe petitioner's famly
physi ci an (see report marked "received 7/15/87"). The above
description by the treating psychol ogi st of the petitioner's
synptonms and his opinions and prognoses regardi ng her
inability to work are uncontroverted by any nedi cal evidence
of record. Therefore, it is found that the petitioner since
at | east Septenber, 1988, has been unable to perform any
substantial gainful activity on a regular basis, and that
her disability has continued for a period of twelve
consecuti ve nonths.

ORDER
The Departnent's decision is reversed.
REASONS

Medi cai d Manual Section M211.2 defines disability as
fol | ows:

Disability is the inability to engage in any
substantial gainful activity by reason of any nedically
det ermi nabl e physical or nental inpairnent, or
conmbi nation of inpairnents, which can be expected to
result in death or has lasted or can be expected to
| ast for a continuous period of not fewer than twelve

(12) nonths. To neet this definition, the applicant
must have a severe inpairnent, which nmakes hi m her
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unabl e to do his/her previous work or any ot her

substantial gainful activity which exists in the

nati onal econony. To determ ne whether the client is

able to do any other work, the client's residual

functional capacity, age, education, and work
experience i s considered.

At first blush, this seens to be another case in which
DDS sinply disregarded the opinion of a treating nedical
source. However, indications that the petitioner, at |east
as of Decenber, 1988, was enrolled full-time in a bachel or
degree program and was doing part-tine work on canmpus, and
vol unteer work in her conmunity, could reasonably have been
vi ewed as evi dence contradicting the opinions by the
petitioner's treating psychol ogi st that she was unable to
wor k. Unfortunately, however, subsequent evi dence has shown
t he accuracy of the psychol ogist's pessimstic assessnent.
The petitioner's enrollnment in college and her invol venent
in a part-tinme library job and in community volunteer work
proved to be short-lived. 1In retrospect, it cannot
reasonably be viewed as evidence that the petitioner at that
time was capabl e of perform ng substantial gainful activity
on a regular, conpetitive, and sustained basis.

As all the nedical evidence indicates, the petitioner's
probl ens are chronic. |t appears the petitioner wll
require long-termtherapy if she is to becone self-
supporting. Fortunately, the petitioner is well-educated
and she appears to be notivated to seek assi stance, both
nmedi cal and vocational, that will enable her to return to

the work force. In the meanti ne, however, it nust be

concluded that the petitioner is disabled and that her
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di sability has been ongoing at |east since Septenber, 1988.
Uncontroverted nedi cal evidence al so establishes that

the petitioner neets the "listings of inpairnments” (20

C.F.R > 404, Subpart P. Appendix I) for both "affective

disorders"1 (> 12.04) and "anxiety-rel ated disorders".2

FOOTNOTES

1Section 12.04 of the listings provides:
12.04 Affective Disorders:

Characterized by a disturbance of nood,
acconpani ed by a full or partial manic or
depressive syndrome. Mood refers to a prol onged
enotion that colors the whole psychic life; it
general ly invol ves either depression or elation.

The required |l evel of severity for these
di sorders is nmet when the requirenments in both A
and B are sati sfied.

A.  Medically docunented persistence, either
continuous or intermttent, of one of the
fol | ow ng:

1. Depressive syndronme characterized by at
| east four of the follow ng:

a. Anhedoni a or pervasive |oss of interest
in alnmost all activities; or

b. Appetite disturbance with change in
wei ght; or
Sl eep di sturbance; or
Psychonot or agitation or retardation; or
Decreased energy; or
Feelings of guilt or worthlessness; or
Difficulty concentrating or thinking; or
Thought s of suicide; or

i. Hallucinations, delusions or paranoid
t hi nki ng; or

Temeao

2. Manic syndrone characterized by at |east
three of the foll ow ng:

Hyperactivity; or

Pressure of speech; or

Fl i ght of ideas; or

Inflated sel f-esteem or
Decreased need for sleep; or

P2OoTY
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f. Easy distractibility; or

g. Involvenent in activities that have a
hi gh probability of painful consequences which are
not recogni zed; or

h. Hal lucinations, delusions or paranoid
t hi nki ng;

OR

3. Bipolar syndrome with a history of
epi sodi ¢ periods manifested by the full
synptomati c picture of both mani c and depressive
syndronmes (and currently characterized by either
or both syndrones);

AND

B. Resulting in at |least tw of the
fol | ow ng:

1. Marked restriction of activities of daily
living; or

2. Marked difficulties in nmaintaining social
functioning; or

3. Deficiencies of concentration,
persi stence or pace resulting in frequent failure
to conplete tasks in a tinmely manner (in work
settings or el sewhere); or

4. Repeated episodes of deterioration or
deconpensation in work or work-like settings which
cause the individual to withdraw from t hat
situation or to experience exacerbation of signs
and synptons (which may include deterioration of
adapti ve behaviors).

As found above, the petitioner neets 3 (a)(b)(c)(e)(g) and
(h) under part (A)(1) and » (1),(2) and (4) under part (B).

2Section 12.06 of the listings provides:
12. 06 Anxi ety Rel ated Di sorders:

In these disorders anxiety is either the
predom nant di sturbance or it is experienced if
the individual attenpts to master synptons; for
exanpl e, confronting the dreaded object or
situation in a phobic disorder or resisting the
obsessi ons or conpul sions in obsessive conpul sive
di sorders.

The required |l evel of severity for these
di sorders is met when the requirenments in both A
and B are satisfied, or when the requirenents in
both A and B are satisfied.
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A.  Medically docunented findings of at |east
one of the follow ng:

1. Generalized persistent anxiety
acconpani ed by three our of four of the follow ng
si gns or synptons:

Mot or tension; or

Aut onom ¢ hyperactivity; or
Appr ehensi ve expectation; or
Vi gi | ance and scanni ng;

aooo

or

2. A persistent irrational fear of a
specific object, activity, or situation which
results in a conpelling desire to avoid the
dreaded object, activity, or situation; or

3. Recurrent severe panic attacks manifested
by a sudden unpredictable onset of intense
apprehension, fear, terror and sense of inpending
doom occurring on the average of at |east once a
week; or

4. Recurrent obsessions or conpul sions which
are a source of marked distress; or

5. Recurrent and intrusive recollections of
a traumati c experience, which are a source of
mar ked di stress;

AND

B. Resulting in at |least tw of the
fol | ow ng:

1. Marked restriction of activities of daily
living; or

2. Marked difficulties in nmaintaining social
functioning; or

3. Deficiencies of concentration,
persi stence or pace resulting in frequent failure
to conplete tasks in a tinmely manner (in work
settings or el sewhere); or

4. Repeated episodes of deterioration or
deconpensation in work or work-like settings which
cause the individual to withdraw fromthe
situation or to experience exacerbation of signs
and synptons (which may include deterioration of
adapti ve behaviors);

OR

C. Resulting in conplete inability to
function independently outside the area of one's
hone.
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As found above, the petitioner neets 3 (A)(4) and (B)(1)(2)
and (4).



