STATE OF VERMONT
HUVAN SERVI CES BOARD

In re ) Fair Hearing No. 9116
)
Appeal of )
| NTRODUCTI ON

The petitioner appeals the determ nation of the
Department of Social Welfare reducing her ANFC benefits. The
i ssue is whether the Departnent's "sibling-deem ng"
regul ations (also referred to as the "DEFRA regul ati ons", see
infra) violate the nondiscrimnation provisions of the Federal
Rehabilitati on Act of 1973.

FI NDI NGS OF FACT

The facts are not in dispute.1

The petitioner is a
thirty-one-year-old nother of three children. She receives
SSI benefits due to disability--nmultiple sclerosis. Prior to
Decenber, 1988, the petitioner and her children |ived al one.
The children recei ved ANFC benefits as an "assi stance group”
of three--the petitioner was not included in the assistance
group due to her receipt of SSI (see infra).

I n Decenber, 1988, the father of the petitioner's
youngest child cane to live with the petitioner and her
children. At the time he was unenpl oyed. He was added to the
petitioner's (actually her children's) ANFC group as an
"unenpl oyed parent".

I n January, 1989, the father started working. On
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March 9, 1989, the Departnment notified the petitioner that
her (i.e. her children's) ANFC grant woul d be reduced due to
the incone received by the assistance group due to the
father's enploynent. The petitioner appeal ed this decision.
The parties have orally infornmed the hearing officer
that shortly after March, 1989, the father left the
petitioner's home and has not returned. As of his |eaving,
the petitioner's grant reverted to that of an assistance
group of three--her three children. Because the case
concerned only a brief "closed period" of benefits, and
because the issues raised were novel and conplex (and, in
the hearing officer's view, very close) nuch tinme el apsed
before the parties fully defined and conpleted their |egal
argunents.
ORDER
The Departnent's decision is affirned.
REASONS

2

This is a so-call ed "DEFRA" case“--an area which for

years has occupi ed much of the board's attention.3 The
petitioner herein, however, raises an issue that has not
been considered by the board and, apparently, has not been
addressed by any litigation anywhere else. That issue is
whet her t he DEFRA-i nposed si bling-deem ng provisions of the
federal and state statutes and regul ati ons, when applied to
a handi capped individual |ike the petitioner, conflict with
t he nondi scrim nation provisions of the Federal

Rehabilitati on Act of 1973.
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Under DEFRA, all siblings and hal f-siblings of an
eligible child, on whose behalf ANFC assistance is sought,
and all parents of any of those children living in the
househol d, are required to be included in one ANFC
"assi stance group" if any of those siblings are, or would
be, "categorically" eligible for ANFCin their own right.

5

V.S.C. > 602(a)(38),% WA M 52242.° See also 45 C.F.R >

206.10(a)(1)(vii). Furthernore, all the incone received by
any parent or child in the assistance group is "deened" to
be available to the group as a whole, and is, therefore,
counted for purposes of establishing the groups' financial
eligibility for ANFC

In Bowen v. Glliard, 107 Sup Ct. 3008 (1987), the

United States Supreme Court rejected chall enges to DEFRA
specifically related to famlies in which one or nore half-
siblings received separate child support or Social Security
paynents that was deened "avail abl e” under DEFRA to the
entire ANFC assistance group. This ruling effectively

reversed several previously-issued Human Servi ces Board

Orders regarding these types of cases.6 Ver nont Supr ene

Court appeals of those cases, which were pending at the tine

of Glliard, were stipulated for dism'ssal.7 Si nce

Glliard, the Board has routinely affirmed the Departnent's

decision in all DEFRA cases.8
As the petitioner points out, however, Glliard on its

facts was |limted to cases involving only two types of
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categorical ANFC (AFDC) eligibility--"death" and "absent
parent”, and to only two types of "deened" sibling incone--
child support and Social Security benefits. However, sone
of the cases that were pending before the Vernont Suprene
Court at that tine, (as well as sonme cases that the Board
has deci ded post-G lliard) involved the deem ng of incone of
siblings who were categorically eligible for ANFC on the

basis of their parent's "unerrploynent"9 or "incapacity"lo--

the other two categorical bases of ANFC eligibility not
specifically dealt with in Glliard. Nonet hel ess, the
Board and it's hearing officers have consistently applied
the ruling in Glliard to these types of DEFRA cases as

wel 1. 11

At this point, sone digression is necessary in order to
understand the basis of the petitioner's claim First of
all it must be noted that the petitioner, by virtue of her
recei pt of SSI, cannot under the regul ations be considered a

menber of any ANFC "assi stance group”". WA M > 2242.12

Thus, the case involves only the ANFC benefits payable on
behal f of her children. For purposes of analysis, however,
the hearing officer will assunme that the Departnent's

decision is directly adverse to the petitioner, herself.
See 3 V.S. A > 3091(a).
It is al so necessary, as background, to understand one

of the inexplicable (at least in terns of policy) features

of the DEFRA sibling-deemng rule. This is that when both
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parents of a half-sibling live in the hone, the mandatory
inclusion of the half-sibling and his parent in the ANFC
househol d and the deemi ng of their inconme occurs only if the
"primary wage earner" parent of that sibling is "unenpl oyed”
or if either of the sibling's parents is "incapacitated".
There can be no mandatory inclusion and no deem ng of incone
if the primary-wage-earning parent is enployed and neither
parent is incapacitated. This is because the half-sibling
woul d not be "deprived of parental support” within any of
the four categories of ANFC eligibility--i.e. death,

absence, incapacity, or unenploynent of a parent. (See 42
US C 3 606 and 607, and WA M > 2330.) 1In the latter
cases (those wth no unenpl oynent or incapacitated parent)
neither the needs nor the inconme of the half-sibling and his
parent is considered by the Departnent in determ ning the
ANFC eligibility of the remaining househol d nenbers.

This vagary of DEFRA is central to the petitioner's
claim Wre the petitioner herein not "incapacitated", her
youngest child woul d not have been subject to DEFRA when his
pri mary-wage-earni ng parent (his father) becane enpl oyed.
Thus, the enploynent inconme of the half-sibling s father
woul d not have been deened available to the petitioner's two
ol der children. Although the household woul d have been
reduced fromfour nenbers to two (the needs of the half-
sibling and his father would no | onger be taken into
consideration), the net |oss of incone to the household

woul d have been significantly | ess than that which occurred.
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However, given the petitioner's disability, her
youngest child, regardless of his father's enpl oynent
status, will always have at |east one "incapacitated"
parent. Thus, under DEFRA, he and his father (as |ong as
the father lives in the hone) can never escape inclusion in
the petitioner's ANFC househol d.

The petitioner maintains that the above result
constitutes discrimnation against her and her fam |y based
on her handicap in violation of the nondiscrimnation
provi sions of the Rehabilitation Act of 1973.

The rel evant portion of the Rehabilitation Act of 1973,
29 U S.C. > 794 (a), provides as follows:

No ot herw se qualified individual wth handi caps
in the United States, as defined in section 706(8) of
this title, shall, solely by reason of her or his
handi cap, be excluded fromthe participation in, be
deni ed the benefits of, or be subjected to
di scrim nation under any programor activity receiving
Federal financial assistance or under any program or
activity conducted by any Executive agency or by the
United States Postal Service.

Generally, courts have held that in order to find a
violation of this section an individual nust establish that
she is: 1, handi capped wthin the nmeaning of the Act; 2,
otherwise qualified for the service or benefit sought; 3,
excl uded solely on the basis of her handi cap; and 4, that
the programreceives federal financial assistance.

G eseking v. Schafer, 672 F. Supp. 1249, 1262 (WD. M.

1987); Doe v. New York University, 666 F 2d 761, 775 (2d

Cr., 1981).

In this case there appears no dispute that conditions 1
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and 4 (above) are net. The petitioner is certainly
"handi capped” within the neaning of the Act, and the

Departnment clearly receives and di sburses federal funds.13

The dispute in this case centers around conditions 2 and 3--
i.e., whether the petitioner would be "ot herw se qualified"
for a higher benefit |evel of ANFC and whet her she has been
denied this | evel of ANFC "solely on the basis of her

handi cap”.

One snag in the symetry of the petitioner's |egal
argunent is that a change in her handi capped status would
affect nore than just the DEFRA status of her youngest
child. [If the petitioner were not handi capped, she al so
woul d not receive SSI--and, unlike now, her needs and incone
woul d then be considered in determ ning the ANFC benefits of

any of her ANFC-eligible children.14

Regar dl ess of the
househol d's incone this, in and of itself, would result in a
significant change in the |Ievel of ANFC benefits to the
famly. Thus, the petitioner's situation cannot be conpared
sinply and neatly to that of a non-handi capped i ndivi dual .

Therefore, determ ning whether the petitioner is "otherw se
qualified" wthin the nmeaning of > 794 (supra) to a certain
| evel of benefits is highly problematic.

The petitioner has a simlar problemin establishing
that she has been adversely affected "solely by reason of

her handicap". WA M > 2332 defines "incapacity" as being

unabl e, due to (a) physical or nental condition, to
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mai ntain (one's) earning capacity for a period of not |ess
than 30 days. . ." dearly, not all "handi capped”

i ndi vi dual s1°

nmeet this definition--many are fully enpl oyed
despite their handi caps; and not all "incapacitated"

i ndi vi dual s are "handi capped”--an individual can have a
tenporary physical or nental condition that is not

handi cappi ng but that interrupts (for 30 days or nore) her

ability to vvork.16

The si bling-deem ng provisions of DEFRA are triggered
by a sibling's parent neeting the ANFC definition of
"incapacity"” (or any of the other "categories" of ANFC
eligibility), not by whether or not that parent is
"handi capped” within the neaning of 29 U S.C. > 794. 1In the
petitioner's case, even if she were not handi capped, it is
concei vabl e that she coul d nonet hel ess nmeet the definition
of an "incapacitated" parent under WA M > 2332--and, thus,
still be subject to DEFRA.

Therefore, it must be concluded that the petitioner is
not necessarily "otherwi se qualified" for the benefits she
seeks and that she has not been treated adversely based
"sol el y" on her handi cap. For the above reasons, it cannot
be concluded that the Departnent's decision is barred by 29
US. C > 794(a). The Departnent's decision is affirned.

FOOTNOTES

1The hearing officer's findings are gl eaned fromthe
menor anda submtted by the parties, copies of which have
been furnished to nenbers of the board.
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2DEFRA is an acronymfor the Deficit Reduction Act of
1984, Pub. Law No. 98-369. Only a small portion of this
vol um nous Act applies to the AFDC program

3Since May, 1985, the board has considered nore than
fifty cases involving DEFRA issues.

442 US.C > 602(a)(38) provides, in pertinent part:

(38) provide that in making the
determ nati on under paragraph (7) with
respect to a dependent child and applying
par agraph (8), the State agency shall (except
as otherw se provided in this part) include--

(A) any parent of such child, and

(B) any brother or sister of such child,
if such brother or sister neets the
conditions described in clauses (1) and
(2) of section 606(a) of this title or
in section 607(a) of this title (if such
section is applicable to the State),

if such parent, brother, or sister is living
in the sane hone as the dependent child, and
any incone of or available for such parent,
brother, or sister shall be included in
maki ng such determ nation and appl yi ng such
par agraph with respect to the famly.

5WA.IVI 5> 2242 provides, in pertinent part:

An ANFC assi stance group nust include one or nore
el i gi bl e dependent children. In addition, the

assi stance group nust include all siblings
(including half-siblings) who live with the
dependent child or children, who are al so deprived
of parental support and who qualify under the ANFC
age criteria, as defined in policy. The parent(s)
of each and every child included in the ANFC

assi stance group nust al so be included in the ANFC
assi stance group if he or she lives in the hone
with the children
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6See Fair Hearing Nos. #6466, #6565, #6648, #6664,
#6672, #6691, #6732, #6771, #6894, #6947, #6968, #7026,
#6969, #7073, #7117, #7178, #7194, #7200, #7235, #7250,
#7278, #7283, #7305, #7348, #7435, #7543, #7643, #7646,
#7697, #7702, #7731, #7738, #7746, #7754, #7755, #7769,
#7815, #7853, #7881, #7882, #7920, #7942, #7996

7Virtually every case listed in FootNote 6, supra, had
been appeal ed to the Suprenme Court.

8See Fair Hearing Nos. 8190 and 9020.

9See 42 U.S.C. > 607 and WA M > 2333.

10see 42 U s.C > 606(a) and WA M > 2332.

11See Fair Hearing No. 8190.

12The petitioner, in her nmenorandum argues that WA M
52242 conflicts wth its federal statutory counterpart, 42

US. C >602(24). However, given the basis of reconmended
ruling, the hearing officer and the board deemit
unnecessary to specifically address this issue.

13U.S.C. 5> 706(8)(B) provides, in pertinent part:

(B) Subject to the second sentence of this
subpar agraph, the term "individual w th handi caps”
nmeans, for purposes of subchapters IV and V of this
chapter, any person who (i) has a physical or nental
i mpai rment whi ch substantially [imts one ore nore of
such person's najor life activities, (ii) has a record
of such an inpairnment, or (iii) is regarded as having
such an inpairnent.

29 U . S.C. > 794(b) includes the follow ng provisions:

For purposes of this section, the term "program or
activity "neans all of the operations of--(1)(A) a
departnment, agency. . .

or other instrunentality of a State or | ocal
governnent; or (B) the entity of such State. . . that
di stributes such assi stance.

14V\IA.I\/I 5> 2242 excludes only SSI recipients froman
ANFC househol d. Handi capped or di sabled status, in and of
itself, does not exclude an individual fromthe ANFC
househol d.
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155ee 29 U s.C > 706(8)(B), (footnote 13, supra).

16,9 U.s.Cc. > 706(8)(C) provides:

(C For the purpose of sections 793 and 794 of
this title, as such sections relate to enpl oynent, such
term does not include an individual who has a currently
cont agi ous di sease or infection and who, by reason of
such di sease or infection, would constitute a direct
threat to the health or safety of other individuals or
who, by reason of the currently contagi ous di sease or
infection, is unable to performthe duties of the job.



