STATE OF VERMONT
HUVAN SERVI CES BOARD

In re ) Fair Hearing No. 9078
)
Appeal of )
| NTRODUCTI ON

The petitioner appeals the decision by the Departnent of
Social Welfare termnating his nother's Medicaid benefits.
The issue is whether an agreenent entered into by the parties
in 1982 is a valid basis upon which to term nate Medicaid
benefits.

FI NDI NGS OF FACT

In lieu of an oral hearing, the parties have subm tted
the follow ng Stipulation of Facts:
It should be added that the petitioner's father has
died, and that only his nother's Medicaid benefits are at
i ssue.
ORDER
The departnent’'s decision is reversed.
REASONS
The only basis for the departnment's action in this
matter is its allegation that the petitioner "breached" an
agreenent he entered into in 1982 as a "settlenent"” of a
fair hearing (No. 5184) that was pending at that tinme. At
that time the departnment had notified the petitioner

(actually the petitioner's nother and father) that they were
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ineligible for Medicaid because they had transferred
resources that, if considered as belonging to them would
have been in excess of the departnent's maxi num The
"penal ty" inposed by the regulations in effect at that tine
woul d have been an 18-nonth period in which the petitioner's
parents woul d have been ineligible for Medicaid. The
department now seeks to ternminate benefits to the surviving
parent (the petitioner's nother) because of an all eged
"breach"” of this agreenent--even though any transfer-of-
resource penalty that woul d have been inposed woul d have
expired nore than five years ago. The board concl udes that
as basic matter of |law and public policy the agreenent
cannot be considered a valid basis upon which to term nate
Medi cai d benefits to the petitioner's nother.

The | egal problens surrounding the 1982 "settl enment
agreenent” are nyriad. First of all, there is no indication
in the record that the attorney who executed it was acting
in behalf of the parties whomit purportedly binds--the

petitioner's parents.1

Secondly, the agreenent is patently
of fensive to law and public policy. No governnment agency is
enpowered by law to grant or deny public benefits based

sol ely on individual bargaining or, worse, outright

2 See Anendnents V and XIV of the Constitution of

pur chase.
the United States and 7th Article of the Vernont
Constitution.

The petitioner's nother "transferred" the property in

guestion nore than seven years ago. The departnent cites no
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provision in the requlations by which she can now be

declared ineligible for Medicaid benefits. Public benefits
cannot be awarded or withheld on the basis of a "contract"”
Al t hough the departnment's notives in entering into the
agreenent were no doubt benevolent, it nust be concl uded
that the "settlement agreenent” is absolutely unenforceabl e

through the term nati on of Medicaid benefits to the

petitioner.3 The departnent’'s decision is reversed. 3
V.S.A > 3091(d); Fair Hearing Rule No. 19.

FOOTNOTES

1There IS no indication that either the petitioner or

t he petitioner's attorney was authorized to act in behalf

i.e., as attorney-in-fact) for the petitioner's parents.
Al so, by apparently representing both the petitioner and the
petitioner's parents at that time, the attorney in question,
in the hearing officer's view, had an inherent conflict of
interest. This conflict appears to remain regarding the
i nstant appeal .

2If the petitioner had conplied with the agreenent
according to the departnent's interpretation he m ght have
paid to the departnent over the years much nore than his
parents woul d have |l ost in Medicaid benefits had the two
year "transfer penalty” been inposed in 1982.

3CI course, this decision applies only to the fair
heari ng process and the present rights of the parties under
3 V.S A 5> 3091. If the departnent feels that benefits were
incorrectly paid fromJune 1, 1982 through Novenber 30,
1983, it may have a right to "recoupnent”. See Medicaid
Manual > ML59. \Wether it has such a right, however, is not
a subject of this fair hearing.
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