STATE OF VERMONT
HUVAN SERVI CES BOARD

In re ) Fair Hearing No. 9023
)
Appeal of )
| NTRODUCTI ON

The petitioner appeals the decision by the Departnent
of Social Wl fare denying his application for Medicaid. The
i ssue is whether the petitioner is disabled within the
meani ng of the pertinent regul ations.

FI NDI NGS OF FACT

The petitioner is a 46-year-old man with a hi gh school
education and a work history of trades in the construction
i ndustry (e.g., carpentry, welding, and operating heavy
equi pnent). He has not worked since 1987.

The petitioner has a history of arthritis in the |unbar
spine and in his right knee. Mre recently, he suffered
I i gament damage in his right ankle. Recent nedical reports
fromhis treating physician, an orthopedic specialist, anply
docunent these inpairnents and the limtations they inpose
on the petitioner.

In a letter dated August 24, 1989, (which includes
of fice notes dated June 5, 1989) the petitioner's physician
wr ot e:

Encl osed please find a copy of our |ast office
note on [petitioner's] evaluation. As you can see his
disability is based on three major areas: 1. The
spondyl ol i sthesis of the |unbosacral spine at L5, Sl.

If he sits for prolonged periods of tinme this
exacer bates the synptons causing hima great deal of

pain. W have tried physical therapy and occasi onal
wearing of a |unbosacral corset for controlling the
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synptonms. 2. Severe degenerative arthritis of his
right knee. The arthritis prevents himfromclinbing

| adders or stairs or any vigorous activity. This
shoul d worsen with the passage of tine but eventually
he will need a total knee replacenment. 3. The

unst abl e ankl e which requires himto wear a Swede-O
ankl e brace with double plastic inserts just for
stability. |If he does not wear it the ankle gives out
and he falls to the ground. If he had any one single

i mpai rment he probably could work at a sitting job,
however, the accumul ative affects of all three areas of
di sability prevent himfromany prolonged sitting,
standi ng or vigorous activities. The ankle is anenable
to surgical treatnent and that would at | east give him
one stable area that he could count on in his
anbul ati on.

" (OFFI CE NOTES)"

This 46-year-old white nal e was seen and eval uat ed
for a disability determination. Particular attention
was placed at his |unbosacral spine, right knee and
ri ght ankl e.

Wth regard to his |unbosacral spine the patient
has had | ow back conplaints since high school, roughly
a 30-year history of problens. At that time he was
seen and treated by Dr. H who apparently recommended
surgery. He was also referred to the Hitchcock dinic
where he was seen by Dr. L.H He was given extensive
conservative treatnent but his back pain persisted
t hrough the years. He was seen by Dr. P.U. 10 years
ago for his | ow back pain who advi sed conti nued
conservative treatnent. Mst recently he saw Dr. A
where he has been mani pul ated and treated for his | ow
back.

Hi s conplaints are of constant, chronic |ow back
pain which is relatively nonradiating. GOccasionally he
has pain going to his buttocks but he has no real
radi cul ar conponent. He does descri be nunmbness and
tingling that occur in his |egs, however.

Physi cal exam nation of his LS spine show that his
gait is normal. He stands straight with a | evel
pelvis. There is a decreased ROM of his LS spine with
sone pain on extrene of notion. Straight |eg raising
test is to 80 degrees and bilaterally positive for
tight hanstrings but not sciatic stretch. Reflexes
wer e physiol ogi cal, sensation intact, power was nornmal .
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X-rays taken of the LS in our office showed a
grade | spondylolisthesis at L5, Sl1, degenerative disc
di sease at L5, Sl1, advanced degenerative arthritis at
L3/4, 4/5, and 5/1.

Wth regard to his right knee, the patient
sustained an injury to his right knee in high school
and has had a diagnosis of a torn anterior cruciate
l[igament. He has had intermttent problenms with the
ri ght knee, trouble bending down, getting up and
occasi onal giving out, catching and | ocking of the
knee.

On exam nation his knee has hypertrophi c changes.
There was a varus deformty, decreased ROM nmarked
patella fenoral crepitus.

X-rays of the knee taken in our office show
advanced grade 111/1V changes of degenerative arthritis
of the patella fenoral joint, changes of arthritis in
t he nedial conpartnment with marked narrow ng and
hypertrophi ¢ osteophytic changes in the nedial
conpart nment.

The patient's severe tears of the |ateral
I igaments of his ankle are well docunented |eaving him
with a very unstable ankle for which he has to wear a
Swede- O ankl e brace where he just has recurrent
epi sodes of giving way.

It is ny inpression that the patient has sone
maj or j oint problens.

1. Low back pain which is secondary to a
spondyl ol i sthesis at L5, S1. | would recommend
continued conservative treatnment, rest, occasional
physi cal therapy and wearing a | unbosacral support,
hopeful |y keeping himin the work force.

2. Severe degenerative arthritis of the right
knee. Eventually sone day | amsure it will require a
total knee replacenent. For the present | do not think
a val gus osteotony would hel p hi mbecause of the anount
of patella fenoral arthritis. Perhaps in the future
arthroscopy may be of sonme aid but | feel the prognosis
for the knee is not good.

3. He has an unstable ankle with recurrent giving
way. The instability is real and readily apparent. |
think he could really benefit by reconstruction of his
| ateral liganments of the ankle, which has predictably
good results with this procedure.
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O her statenments of the sanme treating physician
indicate that the petitioner's problens have persisted for

at least the last 12 consecutive nonths. |In response to

specific interrogatories posed by the hearing officer1 t he
treating physician stated that the petitioner was limted to
1/2 hour sitting in one place and that the petitioner's
impairnments would Iimt his abilities to sit during a six-

t o- ei ght - hour wor kday.

Based on the above, which is absolutely uncontroverted,
it is found that the petitioner cannot performhis past work
or any job that requires wal ki ng, extended peri ods of
standing or sitting, or any lifting. The departnment does
not maintain that there are a significant nunber of jobs in
t he national econony that woul d accommpdat e t hese
[imtations.

ORDER
The departnent’'s decision is reversed.
REASONS

Medi cai d Manual Section M211.2 defines disability as
foll ows:

Disability is the inability to engage in any
substantial gainful activity by reason of any nedically
det ermi nabl e physical or nental inpairnent, or
conmbi nation of inpairnents, which can be expected to
result in death or has lasted or can be expected to
| ast for a continuous period of not fewer than twelve
(12) nonths. To neet this definition, the applicant
must have a severe inpairnent, which nmakes hi m her
unabl e to do his/her previous work or any ot her
substantial gainful activity which exists in the
nati onal econony. To determ ne whether the client is

able to do any other work, the client's residual
functional capacity, age, education, and work
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experience i s considered.

Uncontroverted medi cal evidence establishes that the
petitioner neets the above definition. Therefore, the
departnment's decision is reversed.

FOOTNOTES

1Pursuant to Human Services Board Rule No. 7.



