STATE OF VERMONT
HUVAN SERVI CES BOARD

In re Fair Hearing No. 8970

Appeal of

N N’ N’

| NTRODUCTI ON

The petitioner appeals the Departnment of Social and
Rehabilitation Services' (SRS) denial of her re-application
for a Level IV Residential Care Hone License.

FI NDI NGS OF FACT

1. For sonme tinme prior to August of 1987, the petitioner
had been the holder of a license to operate a Level |V
Community Care home for up to ten persons.

2. "Level 1V Hones" are hones licensed by the state to
provi de personal care for and to supervise adults who are
anbul atory and self-feeding. The ngjority of patients at
Level 1V hones are persons with nmental illness or neurol ogical
probl enms such as Al zhei ners' di sease, which probl ens do not
require skilled nursing care but do require patient
supervision to prevent roam ng, wandering, and accidents.

3. On Septenber 29, 1987, the petitioner filed an
application for renewal of her license which was due to expire
on Cctober 1, 1987.

4. On Cctober 5, 1987 in response to the petitioner's
re-application for a license, the |licensor assigned to the

petitioner's honme, called the home and found that no adult
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staff menber was present at the hone.

5. On Cctober 9, 1987, the SRS |licensor made an
unannounced visit to the honme and found that no adult staff
menber was present. Upon her return, the petitioner
expl ai ned that she had staffing problens. On October 15,
1987, the petitioner was sent a letter by SRS confirm ng an
earlier conversation of Cctober 9, advising her that an
adult, other than a nonresident, had to be physically
present and in charge at the hone at all tinmes. She was
given until Cctober 30, 1987 to resolve the probl em of
residents being left alone by submtting a witten staffing
pattern to SRS.

6. SRS shortly thereafter was also notified that the
petitioner did not have a certificate of conpliance fromthe
Depart ment of Labor and I ndustry because she had failed to
install a fire suppressor systemas instructed by that
Depart nment .

7. The petitioner's license was renewed on

Decenber 14, 1987 conditioned upon her obtaini ng approval
of her home from Labor and I ndustry and having an adult
staff person on the prem ses at all tine.

8. On January 5, 1988 an unannounced visit by the SRS
i censor revealed that there was no adult staff nenber
present at the hone.

9. On January 18, 1988, having received no staffing
pattern, the SRS |licensor sent the petitioner a letter

giving her until March 4, 1988 to submit a staffing pattern
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or suffer certain enunerated consequences i ncl uding

adm ni strative nonetary penalties, or revocation or
suspensi on of her license. 1In response to the letter (and a
subsequent phone call), the petitioner provided a witten
staffing pattern and no further action was taken by SRS.

10. In a reapplication for a |icense made out and
si gned Septenber 28, 1988 by the petitioner, she admtted
that the Labor and Industry regul ati ons had not been
conplied wth.

11. In response to her reapplication, the SRS |licensor
and licensing chief decided to visit the honme on Cctober 18,
1988. At the tine of their visit, there was no adult staff
menber in charge on the prem ses. Wen the petitioner
returned fifteen mnutes |ater, she adm tted she had
staffing problens for over one nonth but had nade no attenpt
to replace a staff nenber who had left.

12. Thereafter, on Decenber 9, 1988, SRS sent the
petitioner a letter saying that her application would be
deni ed based on the fact that the home had been out of
conpliance with Labor and Industry directives since July
1987 and because residents continued to be left at the hone
wi thout an adult staff nenber in attendance. The action was
t aken because SRS believed the actions violated their
regul ati ons; the problenms had been going on for sone tineg;
that anple opportunity to correct had been given; and that
the petitioner herself had agreed to conply previously. The

Depart ment concluded that the health and safety of the



Fair Hearing No. 8970 Page 4

residents were endangered by the continuing violation of its
regul ati ons.

13. On Decenber 29, 1989, SRS was notified that the
Department of Labor and Industry had issued a formal order
of nonconpliance to the petitioner based on her failure to
put a fire sprinkler systemin her hone.

14. The petitioner appeal ed the decision of SRS and
the case was revi ewed by the Comm ssioner who agreed with
t he acti on.

15. The petitioner did not appear at the hearing but
sent, instead, a note dated January 30, 1989 which expl ai ned
that no fire sprinkler systemhad been install ed because the
petitioner believed it would depreciate the val ue of her
home and was too expensive. She also stated she planned to
turn her hone into a "retirement honme" to avoid the
jurisdiction of SRS. She said nothing about the staffing
pr obl em

ORDER

The decision of the Departnent not to renew the

petitioner's license is affirned.

REASONS
18 VSA > 2003(c) provides that "a person shall not

operate a community care home without first obtaining a
license."” "Community Care Hone" is defined in the statute
as:

a place, however naned, excluding a |icensed

f ost er home, which provides, for profit or otherw se,
room board and personal care to three or nore
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residents unrelated to the hone operator. Comrunity
care honmes shall be divided into two groups, depending
upon the | evel of care they provide, as follows:

(A) Level 111, which provides personal care,
defined as assistance with neals, dressing
nmovenent, bathing, groom ng, or other personal
needs, or general supervision of physical or
ment al wel | - bei ng, including nursing overview,
supervi sion, and adm nistration of nedication, but
not full-time nursing care; and

(B) Level 1V, which provides personal care, as
described in subdivision (A), but not including
nursi ng care.

The licensing agency, in this case SRS, is enpowered by
the statute to "adopt reasonable rules to carry out the
provi sions of this chapter, and may prescribe m ni mum

standards of care, program adm nistration and sanitation
for facilities licensed under this chapter.”™ 18 VSA >

2014(a) The statute further provides that:

(a) Upon receipt of an application for a |icense and
the license fee, the licensing agency shall issue a
full license when it has determ ned that the applicant
and facilities neet the standards established by the
i censi ng agency. Licenses issued hereunder shal
expire one year after date of issuance, or upon such
uni form dates annually as the |icensing agency may
prescribe by regul ation.

(d)y Inits discretion the |licensing agency may issue a
tenporary |license permtting operation of a community
care hone for such period or periods and subject to
such conditions as the |icensing agency deens proper,
but in no case shall a conmunity care hone operate
under a tenporary license or renewal thereof for a
period exceeding thirty-six nonths.

Pursuant to its statutory authority, SRS and the
Department of Health have adopted regul ations entitled

"Level 111 and Level IV Residential Care Hone Licensing



Fair Hearing No. 8970 Page 6

Regul ations”. The | atest set of regulations were adopted
Decenber 1, 1987. Anong the regul ations are the foll ow ng:
Section V - Licensing Procedures

2. Denial of Application

An applicant nmay denied a |icense for:

a. conviction of a crinme for conduct which
denonstrates unfitness to operate a hone;

b. conduct inimcal to the public health,
norals, welfare and safety in the maintenance
and operation of the prem ses for which a
Iicense may be issued;

c. financial incapacity to provide adequate
care and servi ce;

d. a substantiated conplaint of abuse,
negl ect or exploitation;

e. an act or om ssion which would constitute
a violation of any of these regul ations.

Section VI - Licensing Regul ations

8. Staffing Services

(a) There shall be conpetent personnel

avai lable at all tinmes to provide necessary
care and to maintain a safe and healt hy
envi ronnment, and to assure pronpt,
appropriate action in cases of injury,
illness, fire or other emergencies.

Section | X - Physical Plant

9. Life Safety/Building Construction

Al'l hones shall neet all of the applicable
fire safety and buil ding requirenents of the
Department of Fire Prevention, 7 Court
Street, Mntpelier, VI 05602.
When an applicant is denied for any of the
af orenenti oned reasons, the applicant nmay overcone the

prohi bitions by presenting the Licensing Agency with
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evi dence of expungenent or suitability sufficient to ensure
the safety of residents. Section V (2)

The Departnent clains that the actions set forth in the
findings of fact, constitute a violation of its regulations
regardi ng the presence of staff nmenbers and fire safety.

The petitioner, who did not attend the hearing, nmade no
argunent to the contrary. A plain reading of the |anguage
of those regulations nust lead to the conclusion that the
acts or om ssions of the petitioner were proscribed by those
regulations. It nust be concluded, therefore, that the
Regul ations at Section VI (8) and Section I X (9) as set
forth above were violated by the petitioner.

Under the statutes and regul ations, the agency nust

grant |icenses to persons who neet its standards. See 18
VSA > 2005 above. However, the agency nay deny |icenses to
persons who have violated regulations. See Section V (2)
above. The agency appears to have sone discretion,
therefore, in determning when it is appropriate to deny a
license for violation of its regulations. The evidence
shows that the Departnent did not automatically deny the
license for violating its rules but rather reflected on such
factors as the length of time the violations had been

ongoi ng, the likelihood that the violations wuld cease, and
t he danger thereby posed to the residents. The Departnent's
exercise of its discretion to revoke will not be overturned

by the Board absent a showing of arbitrariness. As no such

show ng was nmade here, it nust be concluded that the



Fair Hearing No. 8970 Page 8

Department acted properly in determning that the violations
constituted cause for the non-renewal of the petitioner's
i cense.

Under prior decisions of the Board, it has been held that
a licensee has a right to present his position to the agency
deci sion maker in order to informhis or her discretion
before a final decision is reached to suspend or revoke a
license. See Fair Hearing No. 7400. Presumably, failure to
renew falls under the same requirenents. The evidence does
not make it clear whether the petitioner was afforded this
right but as the petitioner did not raise that issue or
appear at the hearing, it is presuned that it does not form
part of the basis for her appeal.

# # #



