STATE OF VERMONT
HUVAN SERVI CES BOARD

In re ) Fair Hearing No. 8951
)
Appeal of )
| NTRODUCTI ON

The petitioner appeals the decision by the Departnent of
Social Welfare term nating her Medicaid benefits. The issue
is whether the petitioner is disabled within the neaning of
the pertinent regul ations.

FI NDI NGS OF FACT

The petitioner, who was the subject of Fair Hearing No.
7248, began receiving Medicaid (as a result of the board's
decision in that matter) as of COctober, 1987. |In Decenber,
1988, the departnment | earned fromcopies of the petitioner's
1987 and 1988 incone tax statenments (furnished by the
petitioner to the departnment as part of a routine review of
the petitioner's eligibility) that the petitioner had been
gainfully enpl oyed in 1987 and 1988, and had earned over
$6, 000. 00 in each of those years. The petitioner does not
di spute these facts.

As of Decenber, 1988, however, the petitioner had
recently become unenpl oyed but was receiving unenpl oynent
conpensation benefits in the anount of $89.00 per week. As of
the date of this hearing (February 2, 1989) the petitioner

continued to receive these benefits. As a condition of
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recei vi ng unenpl oynent benefits, the petitioner has certified
to the Vernont Departnent of Enploynment and Trai ni ng (DET)
that she is able to and available for work. The petitioner
admts that she is cooperating with DET and is actively
seeki ng enpl oynent .

As was partially the case in Fair Hearing No. 7248,
this matter is conplicated by the petitioner's inability or
unwi | I i ngness to conprehend the eligibility requirenents of
the Medicaid program As the board also noted in Fair
Hearing No. 7248, it appears that the petitioner has
continued to receive sone highly questionable |egal advice.
(As was the case in Fair Hearing No. 7248, the petitioner
al | eged she had consulted with her attorney. That attorney
again did not appear with her at the hearing, nor has he
filed a notice of appearance with the board.) At the
hearing, held on February 2, 1989, the petitioner did not
all ege that she was disabled. Neither did she deny that she
had worked regularly over the past two years. The sole
basi s of her appeal is that she has high nmedical bills that
she cannot afford to pay w thout Medicaid. Although he
repeatedly attenpted to explain to the petitioner the basis
of Medicaid eligibility--i.e., disability--the petitioner
did not appear to be willing or able to conprehend this.
Thus, the petitioner offered no factual or |egal defense,
what soever, to the basis of the departnent's action. One

can only hope that the petitioner will seek and obtain sone
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conpetent | egal advise in the near future.1

ORDER
The departnent's decision is affirned.
REASONS
Medi cai d Manual Section M211.2 defines disability as
fol | ows:

Disability is the inability to engage in any
substantial gainful activity by reason of any nedically
det ermi nabl e physical or nental inpairnent, or
conmbi nation of inpairnents, which can be expected to
result in death or has lasted or can be expected to
| ast for a continuous period of not fewer than twelve
(12) nonths. To neet this definition, the applicant
must have a severe inpairnent, which makes hi m her
unabl e to do his/her previous work or any ot her
substantial gainful activity which exists in the
nati onal econony. To determ ne whether the client is
able to do any other work, the client's residual
functional capacity, age, education, and work
experience i s considered.

The regul ations further specify that if an individual
is working, and if that work constitutes substantial gainful

activity, it nust be concluded that the individual is not

di sabl ed--regardl ess of her medical condition. 20 CF.R >

416. 920(b). The petitioner does not dispute that her work
activity over the last two years was substantial, gainful

and conpetitive (i.e., not "sheltered") within the meaning
of the pertinent regulations. 20 CF.R > 416.974.

Mor eover, the petitioner is presently receiving unenpl oynent
conpensati on and has certified to DET (and admtted to the
hearing officer) that she is able to work and is actually
seeking work. The regul ations (supra) are clear that one

cannot be considered disabled if one is performng
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substantial gainful activity. Absent evidence that her
medi cal condition has deteriorated, and as |long as the
petitioner continues to declare herself eligible for
unenpl oynent conpensation (i.e, that she is able to and
avai l abl e for work) it nust be concluded that she is not
di sabled within the meani ng of the above regul ation.

The departnent’'s decision is, therefore, affirned.

FOOTNOTES

1The hearing officer and the board again recomends the
services of Vernont Legal Aid, Inc. in this regard.
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