STATE OF VERMONT
HUVAN SERVI CES BOARD

In re ) Fair Hearing No. 8868
)
Appeal of )
| NTRODUCTI ON

The petitioner appeals the decision by the Departnent of
Soci al Wl fare denying Medicaid coverage for a hearing aid.
The issue is whether the departnent's regul ations, which deny
Medi cai d coverage for hearing aids for individuals over the
age of 21, conflict with the federal regul ati ons and/ or
stat utes.

FI NDI NGS OF FACT

In lieu of an oral hearing, the parties have subm tted
the follow ng stipulation of facts:

1. Petitioner [nane] is a resident of [town], Vernont.
He is 52 years old.

2. Petitioner receives Vernont Medicaid based on being
found di sabl ed under the Departnent of Social Wlfare's
regul ati ons.

3. Petitioner's treating physician, [nane], MD., has
opined in a letter to petitioner's representative dated
Decenber 29, 1988 that petitioner suffers from
"significant hearing loss.”" Dr. [nane] also stated that
he feels it is medically necessary for claimnt to have a
heari ng aid.

4. Cl ai mant was eval uated by [nane], MD., [nane],
Clinical Audiologist, and [nane], dinical Audiol ogist
for the [Hospital] Medical Center

5. They concl uded that the petitioner suffers from
bil ateral sensori-neural hearing | oss, nore severe on
the right side.
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6. The [Hospital] Audiol ogy Departnent applied for
aut hori zation fromthe Medicaid D vision for a hearing
aid for the petitioner. On July 11, 1988 the Medicaid
Division issued a denial of this request, citing that
"Medi cai d policy does not provide audi ol ogi cal services
for recipients over the age of 21."

ORDER
The departnent's decision is affirned.

REASONS
Medi cai d Manual > M50 provides as foll ows:

Hearing aids and exam nations for prescribing or
fitting themare covered for Medicaid recipients under
age 21. Batteries and other maintenance itens are not
covered. Repairs required by normal use of the hearing
aid are covered. Replacenent is limted to one every
three years. Prior authorization is required for each
hearing aid or hearing aid service. The Medicaid
Division in Waterbury receives requests for prior
aut hori zati on.

The departnent interprets this regulation as barring
Medi cai d coverage for hearing aids for all recipients who
are over 21. The petitioner argues that this prohibition is
invalid under federal statute and regulations. The board
concl udes that the departnent's application of the
regulation is consistent with federal |aw and regul ati on.

At the outset, it is inportant to note that hearing
aids are not a "required service" that states nust provide

as a condition of federal participation in the Medicaid
program See 42 U.S.C. > 1396d(a). Mdreover, it appears

that the departnent provides hearing aids to children under
> M650 not as an "optional service" pursuant to 42 U S . C >

1396d(a), but as part of a separate federal program-the
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"Early and Periodic Screening, D agnosis and Treat nent of

| ndi vi dual s Under Age 21 Programi’ (E.P.S.D.T.). See
Medi caid Manual 3 770 et. seq. and 42 C F. R > 441.50.

Al t hough the petitioner does not address this distinction,
it appears crucial. It would be incongruous to hold that if
states provide an E.P.S.D.T. service to children they are
required to also provide the sane service to adults.

The board knows of no case in which it has been held

that a state is required to provide Medicaid for any
"optional service" under 42 U S.C. > 1396d(a)--even when it

can be shown that the service constitutes a "nedica
necessity.”" Although Iimts to the departnent’'s discretion

have been held to apply once the state elects to provide

certain optional services (see e.g., Sinpson v. WIlson, 480

F. Supp. 97 (D. Vt., 1979)), such is not the case herein.
The E.P.S.D. T. provisions in the regulations are clearly
designed to benefit children. The fact that the departnent,

pursuant to the E.P.S.D.T. program provides a certain

medi cal service to children is no basis whatever to assert
that the departnent is required to provide this sane

service, or any other, to adults.1

The departnent's decision is be affirmed. 3 V.S A >

3091(d) and Fair Hearing Rule No. 19.

FOOTNOTES

1Because hearing ai ds appear to be provided to
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Medi cai d-eligible children as part of the E.P.S. D. T.
program it is unnecessary in this case to determ ne whet her
the departnent, as a general matter of "utilization control

procedures" (see 42 C.F.R > 404.230(c)(2)), can inpose age-
based imtations to "optional services" that it "elects" to

provi de pursuant to 42 U S.C. > 1396d(a). See e.g., Fair
Hearing No. 7589.
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