STATE OF VERMONT
HUVAN SERVI CES BOARD

In re ) Fair Hearing No. 8837
)
Appeal of )
| NTRODUCTI ON

The petitioner appeals the decision by the Departnent
of Social and Rehabilitation Services (SRS) "founding" a
report that the petitioner sexually abused two small
children, and seeks to have this report "expunged" fromthe
SRS registry.
SUMVARY OF THE EVI DENCE

The "finding"” in this matter arose froma report of
al | eged abuse against a then five year old brother and three
year old sister made in 1986 by the children's nother. The
report naned the children's father as the perpetrator of the
abuse, but during the course of the investigation of the
report SRS determ ned that others had abused the children as
wel |l including their cousin, (the son of their father's
sister) who was then sixteen. The petitioner in this matter
is the teen-aged cousin J.Y. who alleges that the "finding"
as to himis groundl ess.

The Departnent’'s case was based on the testinony of its
soci al worker and a consulting psychol ogi st both of whom had
interviewed the children but not the cousin, J.Y. The
testimony of the social worker was that on April 12, 1986,
she received a tel ephone call fromthe nother of two small

children alleging that her estranged husband was abusing the
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children during visits with them At the tinme of the call,
t he soci al worker had been an enpl oyee of SRS for seven

nmont hs. Al though she had a Bachel or's degree in education
and three years' experience working with teenagers in foster
care and enotionally disturbed children, she had no fornal
training regarding interviewing victinms of child sexual
abuse prior to comng to SRS. Her training with SRS at that
time consisted of six days of basic training and two to
three extra days' training in investigation of child abuse
cases. This matter was her third or fourth sexual abuse

i nvestigation.

Pursuant to SRS protocol, the social worker testified
that she tel ephoned the police to tell of the report and to
ask themto send an officer to the interviewto avoid
multiple interviews. She conducted the interview a couple
of hours after the call canme to the SRS offices. The matter
was consi dered urgent because the children were due to
return to their father that afternoon under a joint custody
arrangenment. The two children were interviewed separately
with their nother and the police officer present at the
girl"s interview and the police officer present at the boy's
i ntervi ew.

The social worker testified that she first interviewd
the little girl who was friendly and tal kative. She tal ked
tothe little girl about the difference between the truth

and a lie and through the use of dolls and draw ngs probed
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into any inappropriate touching the child nmay have received.
The girl said that her father and "J" (a conmon male first
name, which is also the first nanme of J.Y.) had done "no
touches” with their fingers on her in the vaginal and
buttock areas which she denonstrated on anatom cally correct
drawi ngs and dolls. She also said she had touched Daddy's
and "J."'s "pee-pee" indicating an erect penis on the male
drawing and doll. The little girl also stated that a nouse
came out of her father's penis. Although she was unable to
identify where these events had taken place she esti mated
they had occurred five tinmes with Daddy and six tines with
"J". The child identified "J" as an uncle. The worker
testified that she judged the girl's statenents to be
credi bl e based upon the spontaneous nature of her

di scl osures and the age inappropriate know edge of specific
sexual details. The worker admitted that she had

i nadvertently asked a few | eading questions (i.e. was the
penis hard or soft?) during the interview and that the child
had told a couple of "fantastic" stories. However, she did
not feel that these events reflected negatively on the
child s credibility.

The worker verified that based upon this sixty-mnute
interview and the subsequent interviews with the
psychol ogi st, she concluded that J.Y. had abused the girl.
She could not recall however that the girl had specifically
identified "J" as J.Y. She testified it was possible that

the girl's nother had provided J.Y.'s nane.
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The boy was nervous and unconfortabl e when he was
i nterviewed and evaded questions maki ng no di scl osures.
Wth regard to questions about "J" he stated that "J" had
tickled himuntil he "peed his pants”. He also stated that
his father had hit himtwenty tinmes on the head with a
hamrer. The worker testified that her conclusion that J.Y.
had sexual ly abused the little boy was based on | ater
i nterviews conducted by the psychol ogi st, not on her
interview wth him
The worker testified that she did not speak with J.Y.
hi msel f because of possible future crimnal prosecution, but
that the police did and that they reported to her that they
could only place J.Y. with the children on one occasion and
that they felt that there was not sufficient evidence to
prosecute him The worker did not consider that report
i nconsistent with the children's testinony. The worker al so
testified that she felt the nother who reported the abuse
was credible and had no ulterior notives in so doing or in
namng J.Y. as the "J" invol ved even though she reveal ed at
| east two other "J."'s--one her sister's husband and one an
ex- boyfriend--in the course of her discussion. However, the
wor ker also admitted that she learned |ater that the nother
had reported sexual abuse on several occasions previously,
had named several different perpetrators and continued to
make reports of sexual abuse even after visits becane
"supervi sed" by order of the court. She was also aware that

the not her suffered from nood sw ngs and was bei ng nmedi cat ed
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for that illness.

Shortly after the reported abuse, the children were
interviewed at SRS s request by a licensed psychol ogi st,

Dr. C., whose specialty is assessing and treating both the
child victinms and adol escent adult perpetrators of sexual
abuse and who had performed well over 100 such interviews,
one third of which were on children under the age of five.
The purpose of the interviews was to resolve uncertainties
SRS had as to whether the children had been abused. Dr.
C.'s testinmony regarding his specific findings was | engthy
and hanpered by the fact that he no present recollection of
the details of the interviews which occurred three years
ago. In addition, there was no tape recording of the

i nterviews upon which he could rely, and his witten report
and cont enpor aneous notes contained few details at to why
J.Y. was determned to be a perpetrator.

Dr. C.'s testinony based solely upon his notes and
witten responses was that he interviewed the little girl on
April 17, 1986 for two hours. Hi s technique involved asking
open- ended questions, such as "has anyone touched you in a
way you didn't |ike?", and after the initial disclosure was
made using anatom cally correct draw ngs and dolls for
further illustration. He described the child as very bright
and not easily confused. |In response to his questions the
little girl stated that Daddy, her brother and "J." had
touched her in the "pee pee”, "hiney", and "nouth", and that

wat er had conme out of Daddy's penis and run down his |eg.
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She stated that "J." had peed in her nmouth with his penis.
When asked to choose an anatom cally correct drawing to
represent "J.", the girl picked a drawing of a white teenage
mal e and indicated on the pictures that "J." had used his
penis to touch her on the nmouth and vagi nal area. She added
that the inappropriate touching took place at her Dad's
house in the bedroom at night.

Based upon her age appropriate use of |anguage,
spontaneity, anxious affect and use of detail, Dr. C
concluded that the girl had been abused by her father,
brother and "J". The above facts are laid out in the report
prepared by Dr. C. on April 28, 1986. What is not clear
fromthe report is how Dr. C. decided that the "J" referred
to was indeed J.Y. The confusion arose fromthe fact that
Dr. C's notes of the April 17 neeting with the girl
apparently al so contain statenents nmade by the nother prior
to or subsequent to the interview regarding persons in the
famly tree as well as topics placed there prior to the
nmeeti ng which he wished to discuss with the little girl. The
notes state in a black ink (as distinguished fromthe blue
ink or pencil used in the rest of the notes,) the full nane
of J.Y. and a description saying "'J." who lives with Aunt
H." There is a pencil notation recording the nane of "Uncle
J.". Unfortunately, there is nothing in the notes
di stingui shing which notes were made during the interview
and which cane before or after. Dr. C testified that he

di scussed the possible identity of "J." with the child's
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not her before or after the interview and that he definitely
got the full-name J.Y. fromthe nother. He thought he got
the description "'J." who lives with Aunt H" fromthe child
but he could not explain why that notation was in the sane
color ink as other information he got fromthe nother.

Later in his testinony, Dr. C. changed his mnd and said he
got all the information identifying "J." fromthe child.
However, it was apparent at that point that he really could
not renenber who told himwhat, and that his notes were not
gi ving hi m much assi stance because they were a junbl e of
what the girl, the nother and perhaps the boy on the day
before had told himw thout attribution to the source.

Dr. C could not testify with any certainty that the
child herself had identified J.Y. as the perpetrator. Al so,
he could not deny that it may have been the child' s nother
al one who suggested that the "J." the girl spoke of was J.Y.
t he nephew of her husband. Dr. C. also testified that the
not her called himon several occasions to volunteer famly
informati on which he recorded and that he was aware that she
had a sonmewhat "histrionic" personality and that her
reliability was questionabl e because she was involved in a
bitter custody battle over the children. He also was aware
that there was an "uncle J." in the famly on the nother's
side and that J.Y. was a relative of the children's father.

He had no information regarding J.Y.'s access to the
chil dren.

On April 28, 1986, Dr. C. concluded that the girl had



Fair Hearing No. 8837 Page 8

been abused by J.Y. (and by her father) and recommended t hat
J.Y. be prosecuted.

Dr. C testified that he interviewed the boy on six
occasions from April 16 through May 23, 1986. At the first
nmeeting the child was reluctant to nake a di scl osure but
t hrough the use of puppets revealed that "J." had touched
his penis with his hand. The boy picked an anatomi cally
detailed picture of a white teenage boy to represent "J" and
mar ked his hand as the part which touched his penis. Dr.
C.'s notes do not indicate that "J." was further identified
at that neeting. On April 24, Dr. C's notes indicate that
"J." is a cousin and "H is his nom" Again, however, Dr.

C. had no nenory of whether this information cane fromthe
child or whether he had learned it on April 17 when he
talked with the children's nother regarding the famly tree.
Notes fromthe next neeting on May 8, 1986 indicate that
Dr. C was still trying to determne the identity of "J."
al t hough he testified that he knew then who was "J." was and
was just confirmng the fact. However, Dr. C. admitted in
an earlier deposition that as of the May 20 neeting with the
boy he was still trying to determne fromthe boy who "J."
was. At the last neeting on May 23, 1986, Dr. C testified
that he believed the boy identified "J." as J.Y. However,
he could point to nothing in his notes or reports which
i ndi cated that the boy had nade such a statenent. There is
al so sonme indication that the boy was rewarded for giving

answers at the | ast session because he was ot herw se
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reluctant to talk. Dr. C hinself indicated that such
activity mght bias the result.

Based on his interviews, Dr. C concluded that the boy
had been sexual |y abused by his father and "J." whom he
concluded was J.Y. He found the disclosure as to the acts
to be credible because of the boy's hei ghtened envoti onal
reaction, the consistency of the description throughout the
sessions and his age appropriate use of |anguage to describe
t he events.

FI NDI NGS OF FACT

1. A report was received by SRS on April 12, 1986 that
two small siblings, a five-year-old boy and a three-year-old
girl, were being sexually abused by their father. The
report cane fromthe children's nother who was goi ng through
a divorce fromthe father which included a bitter battle
over custody of the children.

2. A SRS social worker who was rel atively
i nexperienced was assigned to the case. She interviewed the
children separately with a police officer present.

3. Based on her interview, the social worker becane
convinced that the girl had been sexually abused by her
father, her brother, and by soneone named "uncle J.".

4. The social worker's interview with the boy was
i nconclusive. She referred both children to a psychol ogi st
and deferred a finding until his report was obtai ned.

5. Based on information supplied by the children's

not her, SRS and the police, SRS conducted its investigation
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on the assunption that "uncle J." was actually a cousin,
J.Y. the son of the father's sister.

6. The police reported to SRS that they had
interviewed J.Y. and had been able to place himw th the
children on only one occasion. They reported they had
i nsufficient evidence upon which to initiate a crim nal
action against J.Y.

7. On April 17, 1986, a licensed psychol ogi st
interviewed the girl and concluded that she had been
sexual |y abused by her father, her brother and by soneone
named "J.".

8. The psychol ogi st concluded in a report dated Apri
28, 1986 that "J." was in fact the petitioner, J.Y. Because
t he psychol ogi st has no recollection of his interviewwth
the girl he had to rely on his notes and his witten report
to back up his concl usion.

9. The psychologist's notes and reports contain
descriptions of "J." as "uncle J.", "J.Y." and "J. who lives
with aunt H" The notes do not indicate whether the girl or
the girl's nother supplied the psychologist with a
description of "J" which was then recorded on the sane page
and interspersed with statenents nmade by the child. It is
possi bl e that the nother and not the child gave the
psychol ogist all the information which identified the "J."
referred to as being J.Y. The child did choose an
anatomi cal picture of a teenage white nale to represent "J."

but there is no credi ble evidence that she ever connected
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"J" was J.Y.

10. Information given to the psychol ogi st by the nother
indicated that there were at | east two ot her persons naned
"J." in the children's lives, including her sister's
husband, (an "uncle J.) who was thirty-six years old and a
former boyfriend of hers. The Departnment nade no attenpt to
reconcile its choice of "cousin J." as the perpetrator with
the child s describing "J." as an uncle in the initial
intervi ew.

11. From April 16, 1986 to May 23, 1986 the
psychol ogi st interviewed the boy on six occasions and
concl uded that he had been sexual ly abused by his father and
"J.". He concluded that "J." was a white teenager based on
pi ctures chosen by the child. The psychol ogist's notes
indicate that on April 24, 1989, "J." was described as "a
cousin and H was his nonf. However, there is no indication
that this description cane fromthe child and coul d have
cone fromthe child' s nother as her comments were
interspersed in his interview notes. The evidence shows
that the psychol ogi st continued to search for the identity
of "J." even after April 24, 1986, making it less likely
that the earlier identification came fromthe child hinself.

12. Based on the above evidence it cannot be found that
either child at any tinme actually identified "J." as being
J.Y. or a "cousin who lives with aunt H" It can be
concluded that "J." was described at least by the little

girl as being an "uncle".
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13. The identification of "J." as J.Y. made by the
not her was not based on first hand know edge of the abuse
and was potentially biased by her custody dispute with her
husband.
14. The Departnent's finding was based sol ely upon the
i nterviews conducted by the social worker, the psychol ogi st
and the police officer.
ORDER
The finding of SRS that J.Y. abused the children in
guestion shall be expunged fromthe registry as being
unsubst anti at ed.
REASONS
The Vernont statutes protecting abused children require
t he Commi ssi oner of Social and Rehabilitation Services to
investigate reports that a child has been abused by any

person within seventy-two hours of such report. See 33

V.S.A > 682 et seq. "Sexual abuse" is specifically defined
by statute as foll ows:

(8) "Sexual abuse" consists of any act by any
person involving sexual nolestation or exploitation of
a child including but not limted to incest,
prostitution, rape, sodomy, or any |lewd and | ascivious
conduct involving a child. Sexual abuse al so includes
t he aiding, abetting, counseling, hiring, or procuring
of achild to performor participate in any photograph,
notion picture, exhibition, show, representation, or
ot her presentation which, in whole or in part, depicts
a sexual conduct, sexual excitenment or sadomasochistic
abuse involving a child.

As part of its investigation, the conm ssioner is
required, "to the extent that it is reasonable” to include

"the identity of the person responsible for such abuse or
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neglect.” 33 V.S.A > 685(b)(4). The conm ssioner is

further required to:

: .maintain a registry which shall contain
witten records of all investigations initiated under
section 685 unless the conm ssioner or his designee
determ nes after investigation that the reported facts
are unfounded, in which case, after notice to the
person conpl ai ned about, the unsubstantiated report
shal | be destroyed unl ess the person conpl ai ned about
requests within 30 days that the report not be
destroyed. A report shall be considered to be
unfounded if it is not based upon accurate and reliable
information that would | ead a reasonabl e person to
believe that a child is abused or neglected." 33

V.S. A > 686(a).

The statute places two burdens on the Departnment which
must be nmet by the usual civil standard of a preponderance
of the evidence. The first burden is to establish that its
decision to place in its registry a report of child abuse is
based upon information which is both accurate and reliable.

Second, the Departnent nust show that the information
relied upon constitutes a reasonable basis for concl udi ng
that a child has been abused or neglected. See Fair
Hearings No. 8110, 8816

The petitioner here does not challenge the
characterization of the informati on obtained as neeting the
statutory definition of sexual abuse. Rather he chall enges
the accuracy, and reliability of the information obtai ned by
t he Departnent finding that he was one of the perpetrators
of the conplained of activity. The burden is, therefore, on
the Departnent to prove by a preponderance of the evidence
that its information linking the petitioner to the

al | egati ons of sexual abuse is both accurate and reliable.
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The Departnent failed to nmeet this burden because it
could present no reliable evidence that either child had
actually identified the petitioner as the person involved in
the activity described. At best, it could be said that the
evi dence presented showed that the children's statenents
gave the Departnment grounds upon which to include the

petitioner along with one or two others, in a group of

possi bl e perpetrators.1 The exact identity of the person

i nvol ved awaited further investigation which was never done.
Instead, it appears fromthe evidence that the Departnent's

i nvestigators, including the social worker and the

psychol ogi st, may have relied on statenents nmade by the

children's nother to reach their conclusions that the

2 If that is so, such

petitioner was the perpetrator.
reliance was inproper as the nother did not observe the
reported on act and nay have been bi ased agai nst the

per petrator because he was a relative of her husband, a
person with whom she was enbroiled in a pitched battle for
custody of the children.

In addition, the police report of the interviewwth
the petitioner, indicating a significant absence of
opportunity for contact with the children was in fact
inconsistent with the child s statenent that the abuse by
the perpetrator "J" had occurred five or six times. There
is no indication that the Departnent attenpted to reconcile

this inconsistency or in any way considered it as part of

its "finding". For the above reasons, it cannot be found
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that the information relied on by the Departnent, to wit the
i nvestigative reports of the social worker and the
psychol ogi st, was accurate and reliable in its
identification of the perpetrator "J." as the petitioner.
The "finding" that the petitioner sexually abused either
child involved shall, therefore, be expunged fromthe
registry.

FOOTNOTES

1The selection of a teenage picture to represent "J."
may or may not have narrowed the possibilities but that
al one did not represent sufficient evidence to conclude that
"J." was J.Y.

2It may al so be that the actual identification was nmade
by the children. However, the records nmade of the
children's statenents were defective in this regard, and as
sonme tinme has passed since the interviews, no evidence even
approachi ng accuracy or reliability could be put forth on
t hat subject by the witnesses. The better practice in the
future would be to tape record all statenments made by
children which are to formpart of the basis for expert
opi nions on the |ikelihood of abuse having occurred and the
probabl e perpetrator of this abuse.
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