STATE OF VERMONT
HUVAN SERVI CES BOARD

In re ) Fair Hearing No. 8816
)
Appeal of )
| NTRODUCTI ON

The petitioner appeals the decision by the Departnent of
Soci al and Rehabilitation Services (SRS) "founding" a report
agai nst himof sexual abuse of his daughter, and he seeks to
have this report "expunged” fromthe SRS "registry".

FI NDI NGS OF FACT

1. On January 20, 1988, the Departnent of Social and
Rehabilitation Services received a report that a three year
old girl was believed to have been sexually abused by her
father. The reporter was the child s nother and ex-w fe of
t he naned perpetrator.

2. The report was assigned for investigation to a
departnental social worker with fifteen years experience who
had personally conducted at |east 340 investigations involving
child abuse, including at |east 150 which involved all eged
sexual abuse and 20 - 30 which involved preschool children.
The social worker holds a bachelor's degree in social work
fromthe University of Vernont and has had over 400 hours of
post graduate training in child devel opment, recogni zing signs
of child abuse and negl ect, assessing risk and interview ng

children. At least half of that training has specifically
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i nvol ved sexual abuse of children. The social worker is found
to be an expert in investigating and eval uati ng sexual abuse
conpl ai nt s.

3. Pursuant to the departnent's protocol, the social
wor ker contacted and obtai ned the assistance of a police
of fi cer who woul d acconpany the worker during her interview
with the child in order to avoid subjecting the child to
mul tiple interviews.

4. The child was interviewed on January 21, 1988, at
t he hone of her nother by the social worker with the police
of ficer present and the child s aunt and nother nearby in
anot her room Anatomcally correct dolls were used to all ow
the child to illustrate her statenents although she
ultimately did not use themthat way. Sone tinme was spent
playing with the child in order to put her at ease, and non-
| eadi ng, open-ended questions were used whenever possible in
order to avoi d suggesting answers to the child. For the
same reasons, negative and positive comments regardi ng her
answers were avoi ded.

5. During the interview, the child was direct,
specific, sinple and spontaneous in giving answers. This
child, who was described as being quick, verbal and
intelligent, did not hesitate in her answers and needed no
pronpting to respond. She disclosed, in pertinent part, to
t he worker that her dad had been "playing doctor” with her

and that he had touched her in the vaginal area using a
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rubbi ng notion while the two were on a couch in the father's
home. The child said that she told her father that it hurt
and he said he would be nore gentle. The responses given in
this interview were witten in the record of the

i nvestigation.

6. One week later on January 27, 1988, the child was
again interviewed by the social worker in her nother's hone
with the sane persons present. The child was shown
anatom cally correct draw ngs of a preschool girl and was
asked to mark those areas where she and her father had
"pl ayed doctor”. The child marked the vagi nal area first,
then the finger and the hands, followed by her head, anus,
face, toes, knees and feet. On the back side of the picture
she marked the buttocks and heels. She asked the soci al
worker to talk to her father and tell her he could touch her
at any places on the drawi ng except the vagina and heel s--
that it did not feel good either.

7. The social worker spoke with the girl's nother to
determne if the reporter or the child m ght have had a
secondary gain fromreporting the abuse. No other
background checks or interviews were conducted as part of
t he investigati on.

8. What the worker |learned fromthe nother-reporter
was that the nother's sister, who baby-sat for the child,
had told the nother that the child had nmade statenents
suggesting that she may have been inappropriately touched by

her father whom she stayed with every other weekend. That
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report greatly surprised the nother who, despite their

di vorce, had an am cable relationship with her ex-husband
and felt he was a | oving and good parent to their daughter;
and she strongly supported a continuation of their
relationship. Up to that point, she felt that visitation
had gone very well and that the visitation schedule was, in
fact, very helpful for the nother, who had to work on the
weekends when the child was with her father. It was
difficult for her to believe that her ex-husband woul d
engage in such behavior, and after first |earning of these
all egations to her aunt she did not interfere with
visitation. However, she becane increasingly concerned when
her sister reported that the child continued to make

di scl osures. The nother herself never questioned the child
regardi ng the incidents, but had been concerned in the past
that the child had a preoccupation with penises and
frequently spoke of seeing her father unclothed. 1In the
end, the nother's concern for the child persuaded her to
seek an investigation of the matter by SRS.

9. The nmother is found to have had no notive in
reporting the suspected abuse other than the protection of
t he child.

10. The child' s aunt is the manager of a conmunity
care home and has experience teaching in a day care center
where she has, on several occasions, questioned children
regardi ng all egations of abuse. On Friday, January 15,

1988, her niece, the allegedly abused child, and her
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daught er and son were pl ayi ng toget her when her daughter
reported that the niece liked to play doctor "down there"
pointing to her vaginal area. The niece volunteered that

1 The aunt

"Daddy touches ne there when we play doctor.™
t hen asked her niece to show her on a doll how her Daddy

pl ayed doctor. The niece spread the dolls |egs and rubbed
the vagi nal area. Follow ng that disclosure, the aunt was
not convi nced that abuse was bei ng descri bed but she was
concerned enough to nmention the disclosures to the child's
not her. On Tuesday, January 19, 1988, follow ng a weekend
visit with her father the aunt, upon agreenent with the

not her, questioned the child again by asking her to play
doctor with a doll the way she played doctor with Daddy.

The child took off the doll's sleeper and cloth diaper and
rubbed the vaginal area to show what her father did, and
added that it had hurt her and that he said he would be nore
gentle. Thereafter, the aunt wote down both conversations
she had had with the child and | ater gave that record to the
pol i ce.

11. Although the aunt supported her sister's divorce
fromthe petitioner and dislikes him in large part as a
result of the alleged incident, she nevertheless felt he
| oved his daughter, and she knew that the child wanted to be
with him As she supported and encouraged their
relationship, she is found to have had no notive for

reporting the abuse other than protection of the child.
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12. The police officer involved in the investigation
is a sergeant detective with the state police who has
personal Iy investigated 140 - 150 child sexual abuse cases,
of which 25% i nvol ved children under the age of five. He
has had approxi mately 100 hours of training regarding
interview ng victins.

13. The officer was present and took notes at both
interviews with the child. He recorded essentially the sane
details as the social worker. On January 27, 1988, the
police office interviewed the girl's father regardi ng her
al l egations. He denied touching her in any inappropriate
way or ever playing doctor with her. The police officer
reported the results of this interview to the social worker.
Because of concerns about the perpetrators' rights should
crim nal proceedi ngs becone necessary, social workers do not
t hensel ves interview perpetrators who m ght be the subject
of crimnal investigations, and this social worker did not
do so in this case.

14. Foll ow ng her conversations with the police
sergeant on January 27, 1988, the social worker determ ned
that the child s statenents were credi ble and net the
statutory definition of abuse. The statenents were found to
be credi ble by the social worker because the child spoke
spont aneously and naturally, not appearing to have been
rehear sed; because her statenments were concrete and
specific; and because the sane information was reported at

each interview. Although it is possible that the child nmade
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up the story or that it was suggested to the child by
soneone el se, the social worker felt it was unlikely both
because the child spoke so spontaneously, describing the
events in child-Iike | anguage, and because no notive coul d
be found for anyone to suggest such a story to her.

15. A formreport was prepared by the social worker
shortly after January 27, 1988, indicating that the
investigation had resulted in a determ nation that the
all eged facts were true and constituted sexual abuse of a
child and that, as such, the child s nanme should be added in
the registry of abused children with the father listed as
t he perpetrator.

16. It is found that the social worker followed the
i nvestigative procedures required of her and perforned her
duties thoroughly, professionally and without bias. It is
al so found that the information relied upon by the social
wor ker, including the child s statenents and her own
observations were accurately stated. Therefore, the social
wor ker's eval uations and concl usions are found to be
accurate and reliable.

17. Follow ng the "founding” of the report, the child,
at the request of her nother, was evaluated by a
psychol ogist, Dr. C. to determine if she had been
victim zed, and if so, by whomand to get a reconmendati on
for treatnment. The psychol ogi st has a bachelor's degree in
psychol ogy fromthe University of Vernont, a Master's in

Community Mental Health from M nnesot a- Mancheto State
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University and a Ph.D. from M ssissippi State in education
and clinical psychology. Prior to his current private
practice of five years, the psychol ogist worked with a
community nental health agency where he spent half his tine
doi ng school assessnents and half his time in therapy. His
current specialty is assessnent of children in traums,
especially child sexual abuse and treatnent of offenders and
victinms of child abuse. 1In the last five years he has had
60 - 65 hours of training in this area and stays abreast of
the literature. He has eval uated approxi mately 120 children
who were all egedly sexually abused. He is found to be an
expert in psychol ogy, and particularly in assessing and
treating child sexual abuse.

18. Dr. C talked with the child twice, on February 2
and February 17, 1988, for a total of 3 1/2 hours.

19. At the first interview, which was tape recorded
and transcri bed, he psychologically evaluated the child and
concl uded that she was intellectually above average, verbal,
devel opnental | y age appropriate, strong willed, and not
easily susceptible to suggestion. |In order to determ ne
whet her she had been sexual |y abused, he had the child draw
pi ctures of her fam |y, describe body parts on anatom cal
drawings to | earn her vocabulary and to denonstrate her
di scl osures on drawings and dolls. His interview ng nethod
for this three-year-old invol ved aski ng open-ended questions
about being touched in ways she didn't |ike and | ooking for

consi stency of her answers within and over both interviews;
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wat ching for detail which went beyond a general description;
and observing the manner and affect of the child when

di scussing the matter of sexual abuse. Prior to such
interviews, he does not question adults or others involved
about possible coaching of the child or her propensity to
fantasi ze. He nmakes those assessnents hinself fromtal king
with the child. During the interview, he tests the child's
general concept of truth and fal sehood.

20. In response to his questions at the first
interview, the child stated that she had been touched by her
father outside and inside of her vagina, and that her father
had touched her on the nouth with his penis. She
denonstrated on a drawing of a child the places she had been
touched that she didn't |ike which included her vagina. On
two drawi ngs of an adult male she indicated first those
pl aces that had been used to touch her and secondly those
parts she had been asked to touch. She nmarked the penis and
mouth and feet on the first picture and the penis, chest,
eye, nose and nouth on the second. She stated that the
touching activities had occurred at her father's house on
his living roomcouch after dinner while watching TV. The
interviewer did not ask the child to pinpoint when or how
many tines that happened, although she indicated it was
after Christmas. She indicated with dolls that her father
had lay on top of her and had touched her in the vagi nal

ar ea.
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21. At the second interview on February 17, which was
al so tape recorded, the child told the psychol ogi st that her
father tried to put his penis in her vagina but could not
because it was too small; that she didn't want to do it but
he said to; and that the event occurred while they were
watching TV at night in her father's honme and that they had
all their clothes off. The child was anxious and did not
want to talk at |length about the event and tried to change
the subject to her other friends especially Jessie. She
told the interviewer that her father was |earning to play
the right way and didn't touch her anynore in her private
parts.

22. During the course of the interviews, the child
al so indicated that a nei ghbor's daughter aged 10 or 11
(whom the child thought of as a famly nmenber) had touched
her with a penis, discussed penises with her and had shown
her pictures of naked people. She indicated that she told
t he nei ghbor's daughter about her sexual experience with her
dad. During a denonstration of how they played using
anatomcally correct dolls, the child did not show the two
girls in any contact with each other aside fromone riding
on the other's shoulders fully clothed and she had no
details regarding these experiences. It was Dr. C's
opi nion that these revelations were a distraction and that
no i nappropriate sexual activity had occurred between the
two girls who he felt were sharing their sexual experiences

wi th each other.
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23. It is Dr. C's "very strong” opinion follow ng
both interviews that the child had truthfully described her
father's actions toward her based on the follow ng:

a) the clarity and forthrightness of her

present ati on,
b) the |l arge amount of detail for a child of that

age,
c) the repetition of the same details throughout both
sessi ons,

d) t he consi stent denonstration on the dolls,

e) t he uneasy affect acconpanying both her telling of
her reluctance to get involved and disconfort in
repeating the story.

24. 1t was Dr. C.'s opinion that any child, including

this one, could have been coached by soneone before and
bet ween the sessions to relate the story, could have had the
story suggested to her by reinforcenent or could have

fabricated the story. However, he did not feel that was the

case here as it did not appear that she had been asked

| eadi ng questions by anyone, including her aunt,2 and t hat
the telling of the story was uniquely in her own words with
details which would be difficult for a young child to
remenber so consistently and vividly and to relate with such
feeling. These attributes are not typical of coached or
fabricated stories.

25. It was also Dr. C. 's opinion that the perpetrator
was the father as that fact was central to the child's
di scl osure. The child' s revel ati ons about Jessie were
interpreted as an attenpt by the child to share and

denonstrate what she had | earned with her father to the
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other child. Her statenent that her father "didn't do it
anynore"” was interpreted not as a retraction but as an
attenpt by the child to save her relationship with her

f at her.

26. It is found that Dr. C.'s evaluation was carried
out thoroughly and conpletely and in accordance with
standard psychol ogi cal practice and that it was not biased
in any way. Because of this and because the data he relied
on including statements of the child and his observations
are accurate, his evaluation and conclusions are found to be
accurate and reliable.

27. The departnment received a copy of the report
witten by Dr. C. in March of 1988 which information it
relied on to further substantiate the "founding" nade in
January of 1988.

28. Because she believed her daughter had been
sexual | y abused and was in need of psychol ogi cal therapy,
the child s nother took her to see a clinical psychol ogi st
in private practice, Dr. S., beginning March 24, 1988. Dr.
S. sawthe child for 19 weekly sessions of one hour each.

29. Dr. S. holds a B.A in philosophy and engi neering
fromthe University of California, an MA in child
devel opment from Tufts University and a Ph.D. in clinica
psychol ogy from Harvard University. She spent three years
as a teaching fellow at Harvard and is an assi stant
prof essor of clinical psychiatry at Dartnouth Medical

School, specializing in pediatrics. She is a consultant to
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the National Institute of Mental Health on evaluating 2-6
year ol ds for sexual abuse and currently has four grants to
investigate children's nenory and suggestibility. She has
publ i shed a book on child sex offenders and victins and
currently spends about half her tine seeing clients. She
has conducted trai ning and workshops on child sexual abuse
in 46 states and has, over the past 10 years, eval uated

bet ween 50 and 200 cases of child sexual abuse and has
treated several hundred in therapy. She is found to be an
expert in the sexual abuse of young children.

30. At the outset of therapy, Dr. S. interviewed the
child to determine if, and to what extent, she had been
abused. A verbatimtranscript of her interviewwith the
child on March 28, 1988, is appended hereto as "SRS #2" and
is incorporated into these factual findings by reference to
show t he questions asked and the statenents nmade by the
chi | d.

31. Dr. S. interviews children through a conbi nation
of playing with them and asking them open ended questi ons.
At the outset, she tests children with regard to their
ability to tell the truth froma lie. She found this
child s ability in this regard to be good. She also found,
as did Dr. C., that the child did not readily accept facts
given to her that did not fit her view of reality--that is,
the child was not easily suggestible. The child is also
encouraged to freely recall events, and her lead is

followed. Anatomcally correct dolls and pictures are
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provided to the child so that she can denbnstrate what she
is saying verbally. It is Dr. S."s opinion that dolls and
pi ctures prop the nenory and do not |ead to fal se
accusati ons.

32. Dr. S. evaluates each child' s statenments by using
a variety of criteria designed to assess whether the child
is relating actual events which happened to her or whet her
she has fabricated these statenents, either at her own
instigation or with coaching or suggestions fromthird
parties. The following criteria were used with regard to
this child s statement.

a) Explicit and unique detail makes it nore likely
that a child is telling the truth. 1In this case, the
child described her father putting his finger, nouth
and penis outside of and/or inside of her vagina, both
orally and with the use of dolls and pictures. She
denonstrated her father lying on top of her with the
dolls in genital to genital contact. She described

ot her details such as where they both were (on the
living room couch), what they were doing (awake and
wat ching TV) and what her father and herself were
wearing (either underwear or nothing). It was Dr. S.'s
opinion that this was a | arge anmount of detail for a 3
year old. The fact that the child did not say when or
how often the events occurred was not consi dered
significant as three year olds have little sense of
time.

b) Age appropriate |anguage nmakes it nore |likely that
achildis telling the truth and not parroting an
adult. The child here was described as having
excel l ent | anguage skills and using terns, although she
often interchanged ternms, which were nornmal for a three
year ol d.

c) Denonstrated affect consistent with the inpact of
the event nakes it nore likely that a child is relating
actual events. The child in this case exhibited

puzzl ement over what had happened to her and fury that
her father had denied the events she related. It was
Dr. S."s opinion that the child s affect was consi stent
with the events she is descri bing.
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d) Progressively detailed disclosures are the norm
and make it nore likely that the child is describing a
real event. 1In this case, the child provided very
little, "the tip of the iceberg", at first and
gradual |y reveal ed nore and nore behavi ors.

e) A precoci ous understandi ng of sex and anxi ety when
di scussing the subject. Wile the child here had no
signs of serious trauma, she did becone anxi ous when
tal ki ng about sex and had a fascination with penises
which in Dr. S.'s opinion suggests she has been
sexual |y over stimulated for a child her age.

f) Spont aneous conments, (i.e., not in response to
guestions) make it nore likely that the child is
telling the truth. In this matter, the child

spont aneously vol unteered statenents regardi ng where
she and her father were at the time of alleged abuse,
what her father was wearing, that he sonetines touched
her with his penis, that the touching hurt and that she
has asked her father not to doit. It was Dr. S.'s
opinion that the child was very spontaneous in addi ng
i nformation, which spontaneity is not consistent with
fabrication or coaching.

g) Statenents which are consistent over tine,
especially for such a young child are less likely to be
fabrications. Dr. S.'s opinion was that during the
course of her nineteen hours with the child, her
statenents were remarkably consistent. After the child
becane aware that her disclosures would affect her
ability to be with her father, the child made
statenents like "can | see Dad if | didn't say it?"
which were interpreted as experinments to see what would
happen if she recanted. However, she never changed her
story although fromtime to tinme she used different
terms to describe it. It was Dr. S.'s opinion that the
passage of four nonths between the events and her
interviews was not enough to dimnish her nenory of
such an inportant event.

h) If a child has a notive for secondary gain, such
as a desire to get the alleged perpetrator into
trouble, it is nore likely that he statenments are
fabrications. In this case, the child had nothing to
gain and everything to | ose by making these discl osures
which resulted, at least for a tinme, from her being
separated from her father whom she | oves very nuch and
enjoyed being with in spite of the reported abuse. Dr.
S."s opinion was that her continuing |love for her
father is typical of young children who have been
sexual |y or even physically abused by parents.
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33. Based on the above interviews, Dr. S. concluded
that the child s statenents described actual events which
had happened to her and that the statenents were graphic and
detail ed enough to need very little interpretation. It was
her opinion that the child had been sexually nol ested and
that the perpetrator was the child s father. She based her
conclusion as to the perpetrator on the fact that her father
was consistently nentioned in the statenents and that the
child' s expression of anger and betrayal sprang fromthe
fact that it had been her father who abused her.

34. Although Dr. S. styles herself as an "advocate"
for the protection of children, she only advocates for those
children she believes, after evaluation, to have been
abused. Wiile she believes it is unlikely that a three year
old can fabricate an entire event, her assessnents of the
child s statenents are not based on "profiles"” but on the
criteria set out above.

35. Subsequent to the petitioner's acquittal on
crimnal charges arising fromthe sane matter, Dr. S. wote
an article published in a Burlington paper critical of the
Court's procedures in taking evidence fromyoung children
regardi ng all eged sexual abuse. That article, anong other
t hi ngs, suggested that children were intimdated by the
process and needed a special kind of questioning and
m crophones to anplify their views.

36. It is found that neither of the events in the
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above two paragraphs nor any other evidence shows in any way
that Dr. S. was biased in her opinion regarding the child's
statenents or that she enpl oyed inproper or faulty

met hodol ogy in arriving at her conclusions. Her evaluation
is found to be fair, conplete, professional and based on an
extraordinary fund of knowl edge in this subject area and on
an inpressive amount of tinme spent with this child. The
data used by Dr. S., including the statenments nmade by the
child and her observations of the child s behavior, are
accurate and, as such, her evaluations and conclusions are
found to be accurate and reliable.

37. Areport witten on April 21, 1988, containing the
results of her evaluation was received by and relied on by
the departnent to further substantiate its "finding” in this
matter.

38. Atranscript of the child s testinony at the
crimnal trial is appended hereto as Petitioner's #1 and
i ncorporated herein by reference.

39. In the transcript the child s testinony was
basically consistent with, although |ess detailed, than,
that given to the experts. Although, at one point the child
deni ed that her father touched her with his penis, it cannot
be found that this isolated inconsistency, in light of all
the other evidence to the contrary, makes it nore |ikely
than not that the child fabricated her story. No expert was
asked to eval uate that testinony.

40. It was stipulated that the petitioner denies that
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any of the events described in his daughter's statenents
actually occurred. The petitioner did not hinself testify
from whi ch decision the hearing officer infers nothing
regardi ng the accuracy or reliability of the information.

41. Based on the statenents nmade by the child to the
soci al workers and the psychol ogi sts, and on those experts
unani nous agreenent as to criteria to be used in evaluating
that child and as to the conclusions to be drawn, it is
found that is nore |ikely than not that the statenents made
by the child to the experts are descriptions of real events
t hat happened to her.

RULI NGS ON MOTI ON

1. The petitioner's notion to expunge the record
because he has been acquitted of a crimnal charge of sexual
assault based on the same incidents is denied.

2. The petitioner's notion to expunge the record
because the child is allegedly out of state and he all egedly
plans to see her only on supervised visits is denied.

3. The petitioner's notion to exclude both
psychol ogi sts' testinony because their interviews with the
child occurred after the departnment originally placed the
"finding" in the registry is denied.

4. The petitioner's notion to exclude opinions of the
expert w tnesses regarding the veracity of the child's
testinony is denied.

5. The petitioner's objection to testinony by the

soci al worker, police officer and psychol ogi sts as to what
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the child said is sustained insofar as it is offered for the
truth of the statenents, but it is denied insofar as that
testinmony is offered to show that the child rmade the
statenents and that the statenents are consistent.

6. The petitioner's objection to testinony by the
child s nother and aunt as to statenents nade by the child
is sustained insofar as it is offered for the truth of the
statenents, but denied insofar as it is offered to show
their notivation for naking the consistent statenents by the
child they may remain.

The reasons for these rulings are di scussed bel ow.

ORDER

The decision of the Departnent to place in the registry
a "finding" that the petitioner had sexually abused his
daughter is affirned.

REASONS

The petitioner has argued throughout the course of this
appeal that standards used in crimnal prosecutions for
child abuse be adopted by this Board because the "guilt or
i nnocence"” of the petitioner is simlarly at stake. The
petitioner concludes that his acquittal on a crimnal charge
shoul d be binding on this adm nistrative agency with regard
to any "finding" nmade by it. A close |ook at the welfare
statutes on abuse of children (adopted at Title 33, Chapter
14), shows, however, that the purpose of the legislation is
not to determne who is "guilty or innocent"” of child abuse

but to:
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. protect children whose health and wel fare may be
adversely af fected through abuse or neglect; to
strengthen the famly and to nake the hone safe for
chi | dren whenever possible by enhancing the parental
capacity for good child care; to provide a tenporary or
per manent nurturing and safe environnent for children
when necessary; and for these purposes to require the
reporting of suspected child abuse and negl ect,

i nvestigation of such reports and provision of
servi ces, when needed, to such child and famly. 33

V.S. A > 681.
If the investigation required by statute "produces evidence
that the child has been abused or neglected, the
conmi ssi oner shall cause assistance to be provided to the

child and his famly in accordance with a witten plan of
treatment. 33 V.S.A > 685. The statute also requires that

t he Conm ssi oner:

Mai ntain a registry which shall contain witten records

of all investigations initiated under > 685 unless the
conmm ssioner or his designee determ nes after
investigation that the reported facts are unfounded, in
whi ch case, the unsubstantiated report shall be
destroyed unl ess the person conpl ai ned about requests
within 30 days that the report not be destroyed .

33 V.S.A. > 686(a).

The following section (33 V.S.A > 686(c)) requires that the

records be kept confidential and that:

Witten records maintained in the registry shall only
be disclosed to the conm ssioner or person designated
by himto receive such records, persons assigned by the
conmi ssioner to investigate reports, the person
reported on, or a state's attorney. 1In no event shal
records be made avail able for enploynent purposes, for
credit purposes, or to a | aw enforcenent agency ot her
than the state's attorney. Any person who viol ates
this subsection shall be fined not nore than $500. 00.
A person may, at any time, apply to the human services
board for relief if he has reasonabl e cause to believe
that contents of the registry are being m sused. Al
registry records relating to an individual child shal
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be destroyed when the child reaches the age of

majority. Al registry records relating to a famly or
siblings within a fam |y shall be destroyed when the
youngest sibling reaches the age of majority. Al
registry records shall be maintained according to the
name of the child who has been abused or neglected. 33

V.S. A > 686(d).

The statutory | anguage cited above clearly focuses on
protecting the child, not punishing the alleged perpetrator.
Virtually no | egal consequence is suffered by the
petitioner as a result of this "finding", and the departnent

is prevented by law fromdisclosing it to others.3 This is
not a hearing where the state nmust prove beyond a reasonabl e
doubt that the petitioner had perforned the acts and had the
mental status constituting the elenents of a crime. This is
a hearing to determ ne whether that the comm ssioner had
information that nore |ikely than not was accurate and
reliable showing that the child had been sexually abused--
for the purpose of protecting that child. As the
petitioner's life, liberty and property are not at stake in
this matter, there is no constitutional reason to place the
sanme stringent burden of proof on the departnment as woul d be
pl aced on a prosecutor in a crimnal trial. Neither is
there reason to adopt the sanme evidentiary rulings used by
crimnal courts in assessing the "guilt" and "innocence" of
persons accused of the crinme of sexual abuse. An

adm nistrative "finding" is sinply a different concept used

for a different purpose, and all requests for establishing

burdens of proof and restricting evidence nust be viewed in
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terms of that concept, not in ternms of the crimnal justice
system

For that reason, the petitioner's notion to expunge the
finding due to the petitioner's acquittal on a crim nal
charge of sexual abuse involving the sanme child nust be
denied. The statute calls for expungenent of the record
only:

I f no court proceeding is brought pursuant to >
683(d) within six nonths of the date of the notice to
t he person conpl ai ned about, or if the court after

hearing, determ nes that the report was not nmade in
good faith, the unsubstantiated report shall be

destroyed. 33 V.S. A > 686(b)

O if the record is determined to be "unfounded" by the

Human Servi ces Board after application therefore and a fair
hearing. 33 V.S.A > 686(e). The petitioner has not net

t he requi rement of subparagraph (b). Therefore, this order
may only be expunged by the Board if the statutory criteria

are not ITEt.4

The statutory process set up for expungenent is as
fol | ows:

A person may, at any tinme, apply to the human
services board for an order expunging fromthe registry
a record concerning himon the grounds that is
unf ounded or not otherw se expunged in accordance with
this section. The board shall hold a fair hearing
under section 3091 of Title 3 on the application at
whi ch hearing the burden shall be on the comm ssioner
to establish that the record shall not be expunged. 33

V.S.A. > 686(e).

The statute directs that:
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: a report shall be considered to be unfounded if
it is not based upon accurate and reliable information
that would | ead a reasonabl e person to believe that a

child is abused or neglected. 33 V.S. A 5> 686(a).

The board has previously interpreted this section as
pl aci ng two burdens upon the departnment which nust be net by
the usual civil standard of a "preponderance of the
evi dence". See Fair Hearing No. 8110. The first burden is
to establish that its decision to place inits registry a
report of child abuse is based upon information that is both
accurate and reliable. Second, the departnent nust show
that the information relied upon constitutes a reasonable
basis for concluding that a child has been abused or
negl ect ed.

In this matter, the petitioner chall enges the accuracy
and reliability as well as the relevancy and adm ssibility
of the departnent's information. However, if the
information is found to be accurate and reliable, relevant
and adm ssi bl e no argunent has been made, and, indeed, could
reasonably be made, that the facts do not constitute sexua

> Ther ef or e,

abuse of a child as defined in the statute.
this matter is limted to the consideration of the
departnment's first burden, which is to present adm ssible
evi dence which shows that it is nore likely than not
(preponderance of the evidence) that the information it
relied upon was accurate and reliable, as well as legally

rel evant.

The information relied upon by the departnent in
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support of its "finding" consisted al nost exclusively of the
expert opinions of a social worker and two psychol ogi sts as
to whether the child had been abused based upon statenents
made to the experts by the child, behaviors observed by the
experts, and assessnments and eval uati on based upon their

trai ning and experience. The departnent al so used the
statenents of the petitioner as relayed by the police

of ficer who interviewed himin making its finding.

THE CH LD S STATEMENTS

The departnent introduced the statenents nade by the
child through the testinony of the child s nother, aunt, the
departnment's social worker, the police officer and the two
psychol ogi sts. The child was not present and was not asked
to testify. The petitioner objected that the statenents
of fered were hearsay and thus inadm ssible under the civil
rul es of evidence. The Fair Hearing Rule adopted by the
Human Services Board with regard to the issue of evidence
states as foll ows:

14. Rules of Evidence. The rules of evidence applied

incivil cases by the courts of the State of Vernont

shall be followed, except that the presiding officer
may al | ow evi dence not adm ssi bl e thereunder where, in
hi s judgenent, application of the exclusionary rule
woul d result in unnecessary hardship and t he evi dence

offered is of a kind conmonly relied upon by reasonably
prudent persons in the conduct of their affairs.

The Vernont Rul es of Evidence provide that:

Rul e 802. Hearsay Rule

Hearsay is not adm ssible except as provided by these
rules or by other rules prescribed by the Suprene Court
or by statute.
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Those sane rules define "hearsay" as . . . a statenent,
ot her than one made by the declarant while testifying at the
trial or hearing, offered in evidence to prove the truth of
the matter asserted. Rule 801(c). The departnment argues
that the testinmony of all its witnesses regarding the
child' s statenents should be admtted under this "rel axed"
hearsay rul e because it is an unnecessary hardship to
require the young child victimto cone to a hearing and be
subj ected to the further trauma of confrontation by her
abuser, the retelling of painful events and the opening of
ol d wounds when her (or his) disclosures have al ready been
repeatedly nmade and recorded. Secondly, the departnent
argues that the child s statenents were, in nost cases,
recorded manually or electronically verbati mby persons who
are required to either investigate or question the child and
accurately record and evaluate the statenments in the course
of the performance of their duties. Therefore, it is
reasonably prudent to rely upon the statenents recorded as
bei ng those actually nmade by the child.

The board has said in the past that the statutory
pur pose of protecting children fromharmis defeated if the
child-victimis unnecessarily required to appear at the
hearing. The board sees no reason in this matter to retreat
fromits position. However, it is not necessary here to
determ ne whether the hearsay rul e should be suspended
because in this case the child' s statenents are clearly not

being offered for the truth of those statenents but solely
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to show that those statenents were nade by the child to the

experts and other relatives. It is clearly the evaluations

and opinions of the experts which the departnment relied upon
in mking its "founding"--not the bald statenents of the
child that she was sexually abused. What is really being
offered is an assertion by a witness based on his or her

per sonal know edge that the child made certain statenents, a
fact which, in itself, has consequence and is, thus,
adm ssi bl e.

EXPERT _OPI NI ONS

The petitioner objects to the adm ssion of testinony by
the experts (the social worker and the two psychol ogi sts)
interpreting the child s statenments and gi vi ng opi ni ons on
the child s veracity. Again, analogizing to the crimna
justice system the petitioner asserts that the Board as the
trier of fact is required to assess the credibility of the
child, and, cannot rely on the testinony of experts as to
the child s credibility. The petitioner puts forth a
Ver nont Suprene Court opinion, State v. Catsam 148 VT 366

(1987) in support of its position in which the Suprene Court
reversed a crimnal conviction of sexual assault on a child
because of expert testinmony that children who fit the
description of the child at issue generally do not lie. The
Court indicated in dicta that any direct comrent on the
credibility of a conplaining witness, even if based on an
eval uation of that particular child and not a statisti cal

eval uati on of abused children as a whole, mght be
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i nappropriate because it usurps the role of the trier of
fact.

It may be, that if this were a crimnal jury trial on
the issue of the petitioner's guilt or innocence with regard
to the elenents of a crinme, sone of the expert evidence
offered at this hearing would be inadm ssible. However, it
is crucial again to point out that this is an adm nistrative
hearing to determne if the Conmm ssioner of Social and
Rehabilitation Services properly placed the child and
father's name on the registry in order to protect her based

on "information" which was accurate and reli abl e. Part of

that information, and undoubtedly the critical part, were

t he assessnents and opinions of the social worker and the
psychol ogi sts that the child was relating incidents that
actually occurred. As such, those opinion on credibility
have an inportant |egal significance of their own that has
no analogy in the crimnal justice system It would not be
an exaggeration to say that the Conm ssioner could hardly
act without relying on sone interpretation and assessnent of
the child' s statenents when there is no direct evidence

ot her than a very young child's disclosures. O course, the
Comm ssi oner has to show that those opinions are nore likely
than not to be accurate and reliable in order to
substantiate his findings. It is still the province of the
Board to determ ne the facts but the critical fact in an
expungenent hearing is whether the information relied upon

by the Conmi ssioner, including the experts reports and
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opi nions, were accurate and reliable. Therefore, it is not
only proper but necessary to include the expert's opinions
on the child' s story as part of the evidence.

REPORTS MADE AFTER THE "FI NDI NG'

The "finding"” in this case was originally made a few
days after the social worker interviewed the child and the
police officer interviewed the father. It was originally
based only on the expert opinion of the social worker.
Subsequent to the placenent of the "finding"” in the
registry, the reports of the two psychol ogi sts were nade
avai l abl e to the departnent which then further relied on the
psychol ogi sts opinion to substantiate the "finding". The
petitioner clains that the two psychol ogists reports should
be excluded as irrelevant because they were nmade after the
departnment had already determned to "find" the case. The
petitioner cites nothing in the statute which requires that
the departnent’'s investigation cease and be finalized the
day the finding is made. Indeed, the only tine reference in
the statute is one which requires the departnent to conmence
an investigation within seventy-two hours after receipt of a
report of abuse or neglect. 33 V.S.A 5> 685(a). The
remedi al and protective purposes of the statute stand in
direct contrast to the limtation which the petitioner urges
the board to adopt. Under the petitioner's theory, even if
the departnent's social worker saw the petitioner sexually
abusi ng his daughter the day after the finding was nmade, she

could not use it to substantiate the departnent's previous
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action. Such a policy nakes no sense. O course, due
process entitles the petitioner to know prior to the hearing
what facts the department will rely on in support of its
findings and to the extent that a "surprise"” cones his way
he may have a reason to have that ground excluded or ask for
a continuance. However, that was not the case here as the
petitioner appeared to be very famliar with all the ground
and the evidence offered by the departnent to substantiate
its finding.

RELI ABLE AND ACCURATE | NFORVATI ON

Wth the disposal of these inportant threshold issues,
the remai ning question is whether the informati on used by
the departnent to make its finding and put into evidence was
nore |ikely than not accurate and reliable. The nost
critical pieces of evidence relied on by the departnent were
t he eval uations and the opinions of the social worker and
the two psychol ogi sts who interviewed the child.

The many records and transcripts made by professionals
inthis matter including the departnent’'s own agent, the
social worker, make it very likely that the experts were
accurate that the child had made statenents indicating that
she had been touched in the vaginal area by her father with
his fingers, nmouth and possibly his penis. The records al so
show that the child did nake statenents about the details of
where (her father's living roomcouch) this happened, and
how she felt about (it hurt and she didn't like it). There

is actually no dispute that she made those statenments. In
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fact, it is fair to say that the petitioner hinmself does not
really dispute that these words were said by his daughter
but does take issue with the neaning attached to the
statenents and their depiction of actual events, i.e., their
t rut hf ul ness.

What this case boils down to then is whether the
child s statenments were truthful and whether they can be
interpreted as inplying conduct which can be | abel ed as
i nappropriate sexual activity between a father and daughter.

The departnent believes they are true and that they
descri be sexual abuse because its own expert social worker
and two expert psychol ogi sts have provided themw th
eval uati ons and opinions saying so. As it was necessary and
proper for the departnment to use those sources, it
ultimately beconmes necessary to determne if the expert
reports and opinions that were part of the investigation
were accurate and reliable.

The conduct of investigations carried out by the
department under this chapter is governed by statute:

(b) The investigation, to the extent that it is
reasonabl e, shall include:

(1) Awvisit to the child s place of residence or
pl ace of custody and to the | ocation of the
al | eged abuse or negl ect;

(2) An interview wth, or observance of the child
reportedly having been abused or neglected. |If
the investigator elects to interview the child,
that interview may take place w thout the approval
of the child' s parents, guardian, or custodi an,
provided that it takes place in the presence of a
di sinterested adult who may be, but shall not be
limted to being, a teacher, a nenber of the
clergy, or a nurse.
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(3) The nature, extent, and cause of the abuse or
negl ect ;

(4) The identity of the person responsible for
such abuse or negl ect;

(5) The names and conditions of any other
children living in the sane hone environment;

(6) A determ nation of the inmediate and | ong-
termrisk to each child if that child remains in

t he exi sting hone environnent;

(7) The environnent and the relationship of any
children therein to the person responsible for the
suspect ed abuse or neglect; and

(8) Al other data deened pertinent.
33 V.S. A > 685.

The social worker assigned to investigate this case
foll owed the procedures set up by statute and the
departnment's protocol which calls for the police to
interrogate the all eged perpetrator to avoid constitutional
problens if a crimnal action should be initiated. She was
wel | -trained, very professional, and extrenely experienced
in carrying out investigations of allegedly sexually abused
children. In interviewing the child she enployed a
nmet hodol ogy which is remarkably simlar to that used by both
psychol ogi sts, basically to allow the child to disclose
informati on wi thout suggesting it to her and to encourage
her to graphically denonstrate her disclosure through the
use of anatomcally correct dolls and draw ngs. The soci al
wor ker was aware of the possibility that the child m ght
have fantasized, fabricated or had the statenments she nmade

suggested to her by a third party (such as an aunt or
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not her) and used criteria to rule out those possibilities

i ncl udi ng consi stency over both interviews, richness of
detail, acconpanying appropriate affect and | anguage
appropriate to her devel opnmental age. She also spoke with
the child' s nother to screen for possible famly conflicts
whi ch m ght create a notive for coaching the child and found
none and considered the father's flat out denial of any
touching as part of her investigation. The petitioner put
forth no evidence that the social worker's nethods of
assessing the child s statenents and veracity were deficient
or that the facts she relied upon were inaccurate.
Therefore, it nust be concluded that the assessnents and

opi nions of the social worker are accurate and reliable.

Dr. C., who has a good deal of experience and training
inthis area, interviewed the child on two occasi ons and
enpl oyed a nmethodology simlar to that of the social worker.

He reached simlar conclusions as to the |ack of
fabrication and coaching based not only on the criteria set
out above but also on his own psychol ogi cal eval uati on which
i ncluded findings that the child was bright and not
particul arly suggestible. Although Dr. C's interviews
produced statenents regardi ng possi ble sexual activities
with another child, Dr. C's interpretation of these
statenents as being the innocent sharing of sexual know edge
were not shown to be erroneous or suspect. Gven his
education, training, and experience, his thoroughness and

his interviewi ng and eval uati ng techni ques based on wel |
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articulated criteria, it is nore likely than not that Dr.
C.'s assessnent and opi nion was accurate and reliable.
Finally, Dr. S.'s credentials, which can only be
descri bed as outstanding and her nineteen hours of
interviews with the child, nake it extrenely likely that the
i nformati on (assessnent and opi nion) she provided to the
departnment are accurate and reliable. He nmethodology is
consistent with that used by the others and the criteria she
used to assess the child' s statenments were specific and
detailed. Although the petitioner attenpted to show that
Dr. S. is biased because she is an "advocate" for abused
children and has witten articles critical of crimnal court
proceedi ngs in sexual assault cases, there is no reason to
bel i eve that she was predi sposed in this case to believe the
child or slanted her assessnent to achieve a desired result.
On the contrary the evidence showed that her belief in a
child s veracity or lack of it is based on a careful and
nmeticul ous analysis of this particular child s statenents.
The fact that her assessnments and opi nions are al nost
identical to the other experts enhances their reliability.
It nust be found, therefore, that Dr. S.'s assessnent that
the child' s statenents are truthful and indicate sexua
abuse are accurate and reliable.
As the Departnent has net its burden of showing that it
based its "finding" that the petitioner's daughter was
sexual | y abused by himon accurate and reliable information,

that "finding" should not be expunged fromthe registry.



Fair Hearing No. 8816 Page 34

FOOTNOTES

1These statenents are included not for the truth of
t hem but to show what notivated the aunt to alert the nother
and to show that the child made these statenents
consi stently.

2At a prior deposition, Dr. C. said the aunt may have
asked | eadi ng questions. However, he changed his opinion
after actually reviewing the record of the aunt's
conversations with the child.

3The Comm ssi oner has adopted regul ati ons preventing
day care centers and foster hones who hire persons whose
nanmes are on the registry fromobtaining |licenses which it
grants which regul ati ons have been upheld by the Board.
Fair Hearing No. 8110. However, no other known statutory
consequences result. The petitioner has represented that
this "finding" may have sone bearing on his rights to visit
his child. However, there is no reason to believe that a
Superior Court is bound by this "finding" and, in fact, is
nost likely required to make its own finding. |In fact, it
i s doubtful whether the departnment can nmake such a fact
officially known to the court given the confidentiality
requirenents.

4The petitioner also noved for dism ssal claimng that
the child was no longer in the state and that his all eged
agreenent to supervised visits with the child renoved any
need to protect her. However, the statute cited above nakes
no provision for dism ssal under these grounds and even if
it did, the petitioner put forth no evidence supporting his
al | egati ons.

5"Sexual abuse consists of any act or acts by any
person involving sexual nolestation or exploitation of a
child including but not limted to incest, prostitution,
rape, sodony and any |ewd and | ascivious conduct involving a
child. Sexual abuse also includes the aiding, abetting,
counseling, hiring or procuring of a child to perform or
partici pate in any photograph, notion picture, exhibition,
show, representation, or other presentation which, in whole
or in part, depicts sexual conduct, sexual excitenent or

sadomasochi stic abuse involving a child." 33 V.S A >
682(8) .

# # #



