STATE OF VERMONT
HUVAN SERVI CES BOARD

In re ) Fair Hearing No. 8813
)
Appeal of )
| NTRODUCTI ON

The petitioner appeals the decision by the Departnent of
Soci al Wl fare denying her application for Medicaid. The
i ssue is whether the petitioner is disabled within the neaning
of the pertinent regul ations.

SUMVARY OF THE EVI DENCE

The petitioner is a thirty-three year old woman who began
drinking and using drugs as a teenager. Her drug use stopped
about six years ago but she has been an active al coholic al
of her adult life. She dropped out of school at the end of
the eighth grade and has never held any kind of a job for nore
than a few weeks. She has married and divorced, |osing
custody of her only child due to her drinking. Although she
had been in and out of hospitals several tinmes, she nmade no
serious attenpts before now, to stop her drinking. On
average, she drank a case of beer and as nmuch as a fifth of
gi n per day.

The nedi cal records show that in May of 1988, the
petitioner was admitted to the hospital with nausea, vomting,
j aundi ce, weight | oss, depression and tenderness of the liver.

Tests reveal ed that she had hepatitis due to al coholism and
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she was treated for that condition and rel eased in inproved
condition after three weeks. She was instructed to curtai
her activities and was told that if her drinking did not
cease, her life was in jeopardy.

This incident marked what appears to be a turning point
in the petitioner's life. In June of 1988, she began seeing
an al cohol counselor, twice a week and attendi ng AA neeti ngs
2-3 times per week. She testified that she has not drunk
any al cohol in the last nine nonths. She has also started
studyi ng at hone for her high school diploma follow ng a
course of study which enphasizes practical skills (such as
bal anci ng a checkbook) .

The petitioner has taken the initiative to participate
in ajob training program sponsored by DET in which she is
enployed to work from10 a.m to 2 p.m in the state
enpl oynent conpensation office at an hourly wage of $3. 65.
In practice she works no nore than 15-16 hours per week.
This is in part due to physical reasons (she is still weak
and prone to mnor illnesses as a residual of her hepatitis)
in part due to her need to attend appoi ntnments and neeti ngs,
and in part due to her nental state (depression and fear).
She says that her enployers understand her problens and have
been very supportive of her need to be away. On the job she
has been | earning to answer the phone, do filing, read and
enter information into a conputer. She says she has

difficulty remenbering instructions and her enpl oyers have
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witten down her instructions for her. There is no pressure
on her to conplete any specific tasks. After three hours at
wor k, she becones very tired and can no | onger concentrate.
This job will end in six weeks and the petitioner hopes to
find another part-tinme job in a supportive environnent where
she can continue her training in enploynent skills.

The petitioner lives at her parent's nobile honme and
feels she is able to care for herself although, in reality,
her not her does nobst of the cooking and cleaning. She hopes
that when she is able to earn her own noney she can get her
own living unit. For now, she is conmitted to continuing
her counseling, her AA neetings and her education and job
training. She says she continues to be limted by fatigue,
anxi ety, and depression but that those problens are
gradual | y abati ng.

The record includes three reports on the petitioner's
mental condition. The first dated Decenber 5, 1988 was
prepared by the petitioner's |icensed al cohol counsel or, who
hol ds a master degree in clinical psychology with eighteen
years of experience in this field. The report states that
the petitioner's fifteen years of severe al coholism
seriously retarded the devel opnent of her adult social and
vocational skills, and that it may take years for her to
"catch-up"” to the point where she functions as a productive
adult. She describes the petitioner as being at a "delicate
time" in her road to sobriety, because while she is very

notivated to work and has, so far, done very well, she is
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al so frustrated and anxi ous about her nany unproductive
years and the | oss of her marriage and her child. The
process of recovery fromher years of hopel essness are sl ow
and tedi ous.

The petitioner's therapist also filled out a "nental
residual functional capacity assessnment”. In sum the
petitioner was described as having a persistent disturbance
of nood (depression), being pathol ogically dependent and
fearful of new situations, and having intense and unstable
i nt erpersonal relationships and inpul sive and damagi ng
behavi or. These problens result in marked restrictions in
her daily living abilities and social functioning and
ability to interact with others (isolation due to al cohol),
in her ability to nake sinple work-rel ated decisions, and
her ability to performconsistently during a normal work day
and work week. Her problens often interfere with her
ability to concentrate, and to be successful in work-1ike
settings. She is also noderately limted in her ability to
carry out detailed instructions, to naintain attention and
concentration for extended periods, to work in coordination
with or proximty to others wthout being distracted by
them to adapt to change in a work setting and to set
realistic goals or make plans independently of others. A
page regardi ng understanding and nmenory, and ability to
carry out short and sinple instructions was not filled out
by the therapist due, presunably, to inadvertence. The form

concl uded by sayi ng:
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[ Petitioner] has significantly inproved as to our
first session. But because of chronic al cohol abuse,
no significant training, no work habits, nor
concentration have existed for at |east fifteen years--
[ petitioner] needs support to slowy integrate into
adult living and an appropriate work environnent. She
is very honest about her fear of not being capable or
when she is bored. She sincerely wants to progress and
mai ntai n recovery, and at times appears overwhel med by
the | oss of her alcoholic past. [A sentence follow ng
this is illegible on the hearing officer's copy.]

The second report, dated 12/2/88, is by a psychiatri st
who eval uated the petitioner at the request of DDS. He
observed that the petitioner was mldly anxious, noderately
depressed, had very poor concentration and short term nenory
and unreliable long termnenory. He estinmated her
intelligence to be bel ow average and noted she was
frightened of the world; had limted interpersonal
relati onships and was in the process of |earning a new way
to live. He diagnosed her as al cohol dependent, in early
rem ssion; nicotine dependent; polysubstance dependent, in
rem ssion; dysthm c (chronic noderate depression) disorder;
and possibly an amestic disorder. Physically, she was
noted to be still recovering fromhepatitis with its
attendant fatigue. He assessed her functional deficits as
follows: Her ability to care for herself is limted by her
fatigue; her daily activities and peer relationship are
limted; her ability to get on with other individuals and
groups is poor; her ability to communicate is fair; her
ability to relate to persons in authority and cope with

soci al stresses is poor, her long termand i medi ate recal
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menory are inpaired; her concentration is inpaired; her
ability to understand and renmenber one or two step job
instructions is very poor; her judgnment and ability to nake
sinple decisions is poor as is her ability to neet
production norns, conplete tasks and tolerate work stresses.
She was judged to have a |limted ability to interact with
others and only a fair ability to attend work regul arly.

The psychiatri st suggested that further psychol ogi cal
testing be done.

The petitioner was psychologically tested in January 4,
1989, at which tinme it was observed that the petitioner was
able to partake in testing with reasonabl e attention,
concentration and effort for alnost three hours, although
t he psychol ogi st noted the last half hour was difficult for
her. The tests revealed that the petitioner has an |I.Q of
77, had an unusual anobunt of subtest scatter (i.e. she
answered nore difficult questions correctly and m ssed
easi er ones) suggesting that she had difficulty with
attention and concentration. Her nenory was neasured and
found to be "l ow average" but "adequate". The psychol ogi st
concl uded that there was no reason why the petitioner
"cannot continue to |l earn and benefit from her present job
training program She needs to be patient with herself, and
accept that this will be a difficult process. Psychot herapy,
whi ch can hel p her to manage her anxi ety and depression,
will continue to be an inportant adjunct to her recovery

process. "
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FI NDI NGS OF FACT

1. The petitioner is a 33 year old woman with an 8th
grade education and no rel evant work experience.

2. The petitioner is recovering froma bout of
al coholic hepatitis which causes her to be fatigued.

3. The petitioner is addicted to alcohol and is in a
state of early rem ssion. She also suffers froma chronic
depressive syndronme and possibly a personality disorder
whi ch is masked by her al coholism

4. The petitioner's nedical condition is marked by
persi stent disturbance of nood or affect (depression),
pat hol ogi cal dependence, and intense and unstabl e
i nt erpersonal rel ationships and inpul sive and damagi ng
behavi or.

5. As aresult of her nedical conditions, the
petitioner is markedly limted in her ability to care for
herself (nostly due to fatigue and depression) and to
socially function and interact with others due to her
al coholic isolation and inmaturity. She has serious
deficiencies of concentration which interfere with her
ability to conplete tasks in an accurate and tinely manner.
She has great difficulty dealing with new situations,
adapting to work routines, dealing with supervisors and
peers, attending work during the required hours and
understanding and followi ng sinple instructions for

sust ai ned periods of tine. Those problens have in the past
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and continue in the present to interfere significantly with
her ability to perform work.

6. The petitioner's current attenpts to get her high
school diploma through hone study does not indicate that the
petitioner has the ability to performthe functions needed
to be substantially and gainfully enpl oyed.

7. The petitioner's current part-tinme work situation
is "sheltered", that is, is perforned under flexible and
supportive circunstances for the primary purposes of
training the petitioner rather than obtaining services from
her. As such, it cannot be found that this job denonstrates
that the petitioner has the necessary abilities to perform
gai nful enpl oynent .

ORDER
The decision of the Departnent is reversed.
REASONS

Medi cai d Manual Section M211.2 defines disability

as foll ows:

Disability is the inability to engage in any
substantial gainful activity by reason of any nedically
det erm nabl e physical or nental inpairnent, or
conmbi nation of inpairnents, which can be expected to
result in death or has lasted or can be expected to
| ast for a continuous period of not fewer than twelve
(12) nonths. To neet this definition, the applicant
must have a severe inpairnent, which nmakes hi m her
unabl e to do his/her previous work or any ot her
substantial gainful activity which exists in the
nati onal econony. To determ ne whether the client is
able to do any other work, the client's residual
functional capacity, age, education, and work
experience i s considered.

The evidence clearly denponstrates that the petitioner's

medi cal condition either neets or equals the severity |evel
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set out inthe listings of inpairment at 20 C.F. R Part 404,
Subpart P., Appendix 12.09 D., Substance Addiction

Di sorders, as it incorporates > 12.08 under subparagraph D

Personality D sorders:
12. 09 Substance Addiction D sorders:

Behavi or change or physical changes associ at ed
with the regul ar use of substances that affect the
central nervous system

The required |l evel of severity for these disorders
is nmet when the requirenents in any of the followng (A
through I) are satisfied.

Organic nental disorders. Eval uate under 12.02.
Depressive syndrone. Eval uate under 12.04

Anxi ety di sorder. Eval uate under 12.06.
Personal ity disorders. Eval uate under 12.08.
Peri pheral neuropathies. Evaluate under 11.14.
Li ver damage. Eval uate under 5. 05.

Gastritis. Evaluate under 5.04.

Pancreatitis. Evaluate under 5.08.

Sei zures. Evaluate under 11.02 or 11.03.

TIOMMOOW>

12.08 Personality Disorders:

A personal ity disorder exists when personality
traits are inflexible and nal adaptive and cause either
significant inpairment in social or occupational
functioning or subjective distress. Characteristic
features are typical of the individual's long-term
functioning and are not limted to discrete episodes of
illness.

The required | evel of severity for these disorders
is nmet when the requirenents in both A and B are
satisfied.

A. Deeply ingrained, nmal adaptive patterns of
behavi or associated with one of the foll ow ng:

1. Seclusiveness or autistic thinking; or

2. Pathol ogically inappropriate
suspi ci ousness or hostility; or

3. (ddities of thought, perception, speech
and behavi or; or

4. Persi stent di sturbances of nobod or
af fect; or
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5. Pat hol ogi cal dependence, passivity, or
aggressivity; or

6. Intense and unstabl e interpersonal
rel ati onshi ps and i npul si ve and damagi ng behavi or;

AND
B. Resulting in three of the foll ow ng:

1. Marked restriction of activities of daily
living; or

2. Marked difficulties in naintaining social
functioning; or

3. Deficiencies of concentration,
persi stence or pace resulting in frequent failure
to conplete tasks in a tinmely manner (in work
settings or el sewhere); or

4. Repeated episodes of deterioration or
deconpensation in work or work-like settings which
cause the individual to withdraw from t hat
situation or to experience exacerbation of signs
and synptons (which may include deterioration of
adapti ve behaviors).

As the petitioner's inpairnent either neets or equals a
listed inmpairment, the regulations direct that she be found

to be disabled without further consideration of her age,
educati on, and work experiences. 20 C.F.R > 404. 1520d

# # #



