STATE OF VERMONT
HUVAN SERVI CES BOARD

In re ) Fair Hearing No. 8810
)
Appeal of )
| NTRODUCTI ON

J.C., a 10-year-old child, appeals (through his parents)
the "foundi ng" by the Departnent of Social and Rehabilitation
Services (S.R S.) of a report of sexual abuse by J.C against
a five-year-old child. The issue is whether the report should
be "expunged" in accordance with 33 V.S. A 8§ 686.

FI NDI NGS OF FACT

In Spring, 1988, SRS received a report of suspected
sexual abuse by J.C., a ten-year-old boy, of a five-year-old
boy. The report stenmed from an incident observed by an adult
nei ghbor of J.C.. The nei ghbor had observed the younger boy
engaged in an act of oral sex with J.C. in J.C's back yard.
The nei ghbor called the younger child' s nother, who called
S RS.

S.R S. dispatched an experienced investigator to
interview those connected with the incident. The investigator
first spoke with the alleged victins
7 1/ 2-year-old sister by going with a police officer to the
children's school. The sister, who reportedly had been a
witness to the incident, was extrenmely nervous but was able to

1

descri be the incident by drawi ng a picture. She al so stated
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t hat noney had been offered, but the investigator could not
clarify which boy had offered it to the other. The
investigator then attenpted to speak with the alleged victim
hi msel f, but the boy was too nervous and reticent to speak
about the incident.
A few days later, the investigator and the police
of ficer went to the home of the alleged victimand his
sister. The sister took them outside and showed them where
t he incident had occurred. She said that J.C. had asked her
to hold up a plastic swimmng pool to hide what he and the
younger boy were doing. The sister said J.C. had told her
not to | ook, but that she had. She also said J.C had
of fered her brother a dollar before the incident took place.
The investigator then attenpted to speak again with the
alleged victim He was still extrenely reticent and the
"interview' had to be conducted by the boy nodding his head
in response to the interviewer's yes-or-no questions. 1In

this manner, the foll ow ng was recorded:

SRS: Di d anyt hi ng happen between J.C. and you?
Boy: Nods vyes.

SRS: Did you make J.C. do anything to you?
Boy: Nods no.

SRS: Did J.C. nake you do anything to hinf
Boy: Nods vyes.

SRS: Did you offer J.C. any noney?
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Boy: Nods no.

SRS: Did J.C. offer you any noney?

Boy: Nods vyes.

SRS: Was what happened good or bad?

Boy: "Bad. "

SRS: D d anybody renove their clothes?

Boy: Nods vyes.

SRS: Did you renove your clothes?

Boy: Nods no.

SRS: Did J.C. renove any of his clothes?

Boy: Nods vyes.

SRS: Can you tell me in your own words what
happened?

Boy: Nods no.

At this point [Boy] began crying and was clinging

to his nother. Because he was very upset, [ SRS]

concl uded the interview

On the sane date, the interviewer went to J.C.'s hone
to speak with J.C. and his parents. At first, J.C's father
was not cooperative, but he eventually consented to have
J.C. speak with the interviewer alone in the kitchen. J.C
told the interviewer that the younger child had sucked his
(J.C."s) penis and that the younger child had offered J.C.
nmoney to do it, but that no noney had actual |y been
exchanged.

The interviewer then prepared a report of his
i nvestigation and, after conferring with his supervisor, he

concl uded that the younger child had been sexual |y abused.

At the hearing, the investigator admtted that in his



Fair Hearing No. 8810 Page 4

i nvestigation he did not explore the "degree of coercion”
between J.C. and the younger child. However, based on the
younger child's response to his questions (see supra), the
fact that J.C. had the younger child' s sister hold up the
sw nmi ng pool, and the age and size difference between the
boys, he concluded that J.C. was the "perpetrator” of sexual
abuse of the younger child.

After the hearing, the parents of J.C. offered to
produce evidence that J.C., hinself, had been the victim of
sexual abuse both before and after the incident. The
departnment admits it has verified sexual abuse against J.C

subsequent to this incident, but asserts that even if J.C

was sexual ly abused prior to the incident, this fact would

be "irrelevant” to its decision to found sexual abuse by

J.C. against the child in question here.2

The departnent did not attenpt to have either J.C or
t he younger child evaluated by a nental health professional.
At the hearing, the neighbor who had wi tnessed the
i ncident stated that he could not detect any coercion by
J.C. over the younger boy.
ORDER

The departnent’'s decision is nodified in that any
mention in the report of sexual abuse identifying J.C. as
the "perpetrator” is expunged fromthe departnent’'s records.

REASONS
The petitioners have nade application for an order

expunging the record of the alleged incident of child sexual
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abuse fromthe SRS registry. This application is governed
by 33 V.S.A. 8§ 686 which provides in pertinent part as
foll ows:

(a) The conm ssioner of social and rehabilitation
services shall maintain a registry which shall contain
witten records of all investigations initiated under
section 685 unless the conm ssioner or his designee
determ nes after investigation that the reported facts
are unfounded, in which case, after notice to the
per son conpl ai ned about, the unsubstantiated report
shal | be destroyed unl ess the person conpl ai ned about
requests within 30 days that the report not be
destroyed. A report shall be considered to be
unfounded if it is not based upon accurate and reliable
information that would | ead a reasonabl e person to
believe that a child is abused or negl ect ed.

(e) A person may, at any tinme, apply to the human
services board for an order expunging fromthe registry
a record concerning himon the grounds that it is
unf ounded or not ot herw se expunged in accordance with
this section. The board shall hold a fair hearing
under Section 3091 of Title 3 on the application at
whi ch hearing the burden shall be on the comm ssioner
to establish that the record shall not be expunged.
Pursuant to this statute, the departnent has the burden
of establishing that a record containing a finding of child
abuse shoul d not be expunged. The departnent has the burden
of denonstrating by a preponderance of the evidence
i ntroduced at the hearing not only that the report is based
upon accurate and reliable information, but also that the
information woul d | ead a reasonabl e person to believe that a
child has been abused or neglected. 33 V.S.A § 686(a);
Fair Hearing Nos. 9247, 9112, 8110 and 8646.
"Sexual abuse"” is specifically defined by 33 V.S.A 8§

682 as foll ows:
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(8) "Sexual abuse" consists of any act by any
person invol ving sexual nolestation or exploitation of
a child including but not limted to incest,
prostitution, rape, sodomy, or any |lewd and | ascivious
conduct involving a child. Sexual abuse al so includes
t he ai ding, abetting, counseling, hiring, or procuring
of a child to performor participate in any photograph,
notion picture, exhibition, show, representation, or
ot her presentation which, in whole or in part, depicts
a sexual conduct, sexual excitenment or sadomasochistic
abuse involving a child.

In its "Casework Manual ", provided to all its social
wor kers and investigators, SRS has attenpted to define
further the requirenents of the above statutes. Pertinent
sections (see Manual No. 1215) include the follow ng:

C. Sexual Abuse - The statutory definition is quite
explicit and all-enconpassing, but provides little
clarity around abuse by children and by
adol escents on children. The Depart nent
differentiates sexual abuse by adol escents and
children fromother types of sexual exploration
according to the following criteria:

1. The perpetrator used force, coercion, or
threat to victimze the child, or

2. The perpetrator used his/her age and/or
devel opnental differential and/or size to
victim ze the child.

In this case there is no doubt that the incident in
guestion took place. An adult witness, a child w tness, and
J.C. hinself all described the incident in essentially the
sane ternms. Although there is no evidence that J.C. was the
sole initiator of the incident, the tender age of the
younger child and the nature of the incident itself nake it
difficult to conclude that the younger child was an equal
partner in sinple sexual "exploration™ with J.C. Keeping in

m nd the purposes of the abuse reporting statutes, see 33
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V.S.A § 681,39

and the definitions contained in 33 V.S.A 8§
682(8), supra), it nust be concluded that the departnment
was reasonable in determ ning that the incident that
occurred constituted "sexual abuse" of the younger child.
Thi s does not nmean, however, that the evidence supports
the departnent's conclusion that J.C. was the "perpetrator™
of this abuse. G ven his young age and the fact that he
hi msel f has been identified by the departnent as a victim of
sexual abuse (by an adult not involved in this case), it
cannot reasonably be concluded that "accurate and reliable”
informati on established that he "forced", "coerced", or
"used his age and/or size to victim ze" the younger child.
Agai n keeping in mnd the purposes of the abuse reporting
statutes (supra), there appears to be little, if any,
rationale for identifying J.C. as a "perpetrator” of sexual
abuse--in fact, it strikes the hearing officer and the board

as sonewhat perver se.4

33 V.S.A 8 685 sets forth the duties of the departnent
in child abuse investigations. It includes a provision that

"to the extent it is reasonable"” (enphasis added) the

departnment is required to include in its investigation "the
identity of the person responsible for such abuse or
neglect." 1d. § 685(b)(4). Thus, it is clear that the
departnment is not required, as a matter of law, to include
the nane of the "perpetrator” in every reported case of

5

chil d abuse. G ven the grievous |ack of evidence in this
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case regardi ng any coercion by J.C. over the younger child,
it nust be concluded that it would be neither "reasonable"
wi thin the neaning nor consistent with the purposes of the
statues to identify J.C. as the "perpetrator” of the sexual
abuse of the younger child.

The departnent's decision is, therefore, nodified
accordingly.

FOOTNOTES

lCh her picture, the sister described J.C. 's penis as
"nuts", and drew them comng in contact with her brother's
nout h.

2Crim'nal charges are pendi ng agai nst the adult
identified as the perpetrator of the sexual abuse of J.C
The parents' attorney alleges that the state's evidence in
t he case includes incidents both before and after the
incident at issue in this matter.

333 V.S. A 8§ 681 provides:

The purpose of this chapter is to: protect
chil dren whose health and wel fare may be adversely
af fected through abuse or neglect; to strengthen the
famly and to make the home safe for children whenever
possi bl e by enhanci ng the parental capacity for good
child care; to provide a tenporary or permanent
nurturing and safe environnment for children when
necessary; and for these purposes to require the
reporting of suspected child abuse and negl ect,
i nvestigation of such reports and provision of
servi ces, when needed, to such child and fam|ly.

4Sonemhat di sturbing is the department's
characterization of information that J.C , both before and
after the incident at issue herein, was hinself sexually
abused as "irrelevant” to the question of whether he should
be considered a perpetrator of sexual abuse. Wuld not a
t horough and sensitive investigation insist on exploring
this informati on before reaching conclusions regarding a 10-
year-ol d boy's cul pability?

5Te||ing|y, the statute uses the term"to the extent
reasonabl e" rather than "to the extent . . . known".
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