STATE OF VERMONT
HUVAN SERVI CES BOARD

In re ) Fair Hearing No. 8745
)
Appeal of )
| NTRODUCTI ON

The petitioner appeals to the Human Services Board to
expunge fromthe "registry" of the Departnment of Social and
Rehabilitation Services (SRS) a report of child neglect. The
i ssue is whether the report of child neglect was "founded"
wi thin the neaning of the pertinent regulations.

FI NDI NGS OF FACT

The essential facts are not in dispute. The petitioner
is the nother of three young children. In Cctober, 1987, the

w1 provi der of day care in her

petitioner was a "registered
home. On the particular day in question in this matter,
Cctober 5, 1987, the petitioner was caring for four children,
two of her own and two others. The children in her care that
day were ages 4, 3, 2, and 20 nonths.

In the early afternoon the children were in an upstairs
roomgetting ready for their nap. The petitioner had an
errand to run and elected to | eave the children al one playing
peaceful ly rather than to bundle theminto the car for the
short trip (.8 mles) to the grocery store. The petitioner

was out of the house for between 5 and 10 mi nutes.

Wil e she was gone the nother of one of the children
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came to pick up her child. When the petitioner returned to
t he house the children were still in the upstairs room
except for the child whose nother had arrived and brought
her child downstairs. The petitioner explained the

ci rcunst ances of her |eaving, and the nother did not

i mredi atel y express di sapproval. A few days |ater, however,
the nother reported the incident to SRS, which pronptly
investigated. After initially denying it, the petitioner
admtted to SRS that she left the children unattended on the
day in question.

Based on its investigation SRS "founded" the report,
concluding that the petitioner had neglected the children in
a manner that threatened themw th physical harm The
petitioner was i mediately (as she continues to be)
contrite, fully accepting of the blane, and willing to admt
the gravity of her |apse in judgenent. Rather than dispute
t he charges, she voluntarily relinquished her day care
regi stration

In the one year since the incident the petitioner has
(with SRS s know edge) continued to provide care in her hone
for children within the maxi nrum al | owabl e under the | aw
(without being required to "register” as a day care
provi der). However, because other parents have asked her to
provi de day care, the petitioner recently decided to attenpt
to have her registration reinstated. SRS s regul ations
provi de that an individual who has a report of child abuse

or neglect "founded" agai nst them cannot be issued a
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"registration” to provide child care in their horres.2

Therefore, the petitioner seeks at this tinme to have the
report of negl ect against her "expunged" fromthe
departnment's registry.

At the hearing in this matter (held on Decenber 2,
1988) it was apparent that SRS was, at nost, anbivalent in
its desire to have the petitioner prevented from again
becom ng registered to provide child care. SRS naintains,
however, that the incident that occurred | ast year neets the
| egal definition of "neglect”, and that, as a result, it is
required by law to maintain the report inits "registry"”
and, thus, to deny a day care hone registration to the

petitioner on that basis.3

As noted above, the petitioner does not dispute the
severity of her | apse in judgenent. She feels, however,
that she has | earned her | esson and that she is, in spite of
the incident that occurred, qualified to provide care for
children in her honme. Although the petitioner was
under st andabl y enotional when called upon to state her case,
she was conpl etely candi d throughout the hearing. She
struck the hearing officer as an extrenely sensitive and
caring nother who has been thoroughly chastened by her
experience. She did not attenpt, in any way, to dimnish
t he seriousness of what she did or to deny her culpability.

There is no evidence, however, that the incident in
guestion was anything but an isolated and uncharacteristic

| apse in the petitioner's judgenent. The children
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(fortunately) were not injured or traumatized in any way.
SRS does not dispute that the petitioner is, and was,
ot herwi se a caring and conpetent nother and caregiver to
children in her care.
ORDER
The departnent’'s decision is reversed. The report of
child neglect shall be expunged from SRS s registry.
REASONS

33 V.S.A > 686 provides in part:

(a) The comm ssioner of social and rehabilitation
services shall maintain a registry which shall contain
witten records of all investigations initiated under
section 685 unless the conm ssioner or his designee
determ nes after investigation that the reported facts
are unfounded .

(e) A person may, at any tinme, apply to the human
services board for an order expunging fromthe registry
a record concerning himon the grounds that it is
unf ounded or not otherw se expunged in accordance with
this section. The board shall hold a fair hearing
under section 3091 of Title 3 on the application at
whi ch hearing the burden shall be on the comm ssioner
to establish that the record shall not be expunged.

33 V.S.A > 682 includes the following "definitions":

(2) An "abused or neglected child" neans a child
whose physical or nmental health or welfare is harnmed or
threatened with harm by the acts or om ssions of his
parent or other person responsible for his welfare or a
child who is sexually abused by any person.

(4) "Threatened harnt neans a substantial risk of
physi cal or nmental injury to such child by other than
acci dental means which would be likely to cause death
or serious or protracted disfigurenent, or protracted
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i mpai rment of physical or nmental health or protracted
| oss of inpairnent of the function of any bodily organ.

As noted above, the petitioner does not dispute the
seriousness of her actions and the fact that the children
could well have been severely injured (even killed) in her
absence, however brief it was. Based on the undi sputed
facts of this matter the above definitions of "neglect" and
"threatened harnm' appear to be net.

I n nost cases, the above concl usion would be
di spositive that the report was "founded". Wen, as here,
however, the evidence also clearly establishes, and SRS does
not dispute, that the incident was isolated and is unlikely
to recur, it cannot be concluded that the report was
"founded".

The entire chapter (Chapter 14 of 33 V.S. A ) regarding

"abuse of children" is prefaced by the follow ng statutory

decl aration of "purpose" (33 V.S.A > 681):

The purpose of this chapter is to: protect children
whose health and wel fare may be adversely affected

t hrough abuse or neglect; to strengthen the famly and
to make the hone safe for children whenever possible by
enhanci ng the parental capacity for good child care; to
provi de a tenporary or permanent nurturing and safe
environnent for children when necessary; and for these
purposes to require the reporting of suspected child
abuse and negl ect, investigation of such reports and
provi sion of services, when needed, to such child and
famly.

33 V.S. A > 685, which sets forth the circunstances and
scope of SRS s "investigations" in these matters (and which

is specifically referred to in > 686, see supra, regarding
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SRS s "records of abuse and neglect"), includes the
fol |l ow ng provision:

(c) |If the investigation produces evidence that
the child has been abused or negl ected, the
conmmi ssioner shall cause assistance to be provided to
the child and his family in accordance with a witten
pl an of treatnment. (Enphasis added.)

Finally, 33 V.S.A > 686(d) includes the foll ow ng:

Al'l registry records shall be maintai ned accordi ng
to the nane of the child who has been abused or
neqgl ected.” (Enphasis added.)

Readi ng the entire chapter, especially the above-cited

provisions, in pari materia, it is clear that the sole

| egi sl ative objective in creating the child abuse "registry"
was the protection of children. 1In this case, however,

al t hough the naked definition of "neglect" appears to have
been nmet (see supra), clear and undi sputed evidence al so
establishes that the children involved in the incident are
not in need of "protection"--either that afforded by the
registry or by any other service of SRS. Fromthe point of
view of these children's "health and welfare", it is clear
that there is no need or conpelling justification for SRS to
maintain in its "child abuse and negl ect registry" the
records of its investigation of this incident--an incident
whi ch, though undeni ably serious, SRS, itself, appears
satisfied was isolated and unlikely to recur, and which had
absol utely no "adverse" physical or psychol ogical affect on
the children invol ved. Because of this, it cannot be

concl uded that the report was "founded" w thin the nmeani ng
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of the above statutes.

G ven the clearly stated purposes of the statutes
(supra) it cannot be concluded that the |egislature intended
SRS to conpil e a dossier on each and every incident of
"threatened harm to children that happens to conme to its
attention. One can reasonably posit that virtually every
parent or caregiver, however conpetent and caring, has
committed at | east one | apse in judgenent that exposed
children in their care to "substantial risk of injury"--
e.g., driving too fast with children in the car, not using a
child restraint or car seat, carelessly |eaving dangerous
obj ects where children had access to them using excessive
physi cal discipline, becom ng distracted while out of sight
and earshot of young children. Cearly, few children whose
parents commt such isolated | apses in judgenent need
"protection” from SRS, or from anyone el se. However,

i nasmuch as the above exanples, as well as countless others
that conme easily to mnd, could well constitute "threatened
harm within the nmeaning of the above statute, the only
legally significant thing distinguishing the petitioner in
this matter frompotentially every other parent in the State
of Vernmont is the fact that this petitioner's isolated | apse
i n judgenent happened to cone to SRS s attention.

Again, this is not to mnimze the severity of the
petitioner's actions nor to question SRS s decision to
t horoughly investigate the report. However, it sinply

strains credulity that the | egislature could have intended



Fair Hearing No. 8745 Page 8

to create a state-agency "registry" of each and every
parental (or caregiver) |apse in judgenent that, in
retrospect, exposed a child (or children) to risk of injury.
The intrusiveness that such a "registry” would have on
famly sanctity and privacy--not to nmention the
inmpossibility that SRS, given its present resources, could

i nvestigate and record all such instances (assum ng they

were all reported to the agency)--is patent. The board

si nply cannot accept that such a potentially "absurd" result

was the legislature's intent in its enactnment of the

statutes in question. See Lubinsky v. Fair Haven Zoning

Board, 148 VT 47 (1986) and State v. Rice, 145 VT 25 (1984).

The board clearly recogni zes, however, that in many, if
not nost, cases of abuse and negl ect--both actual and
"threatened"--the seriousness of or the circunstances
surrounding the act itself will conpel the conclusion that
the interest of protecting the affected child is served by
mai ntaining a record of the act (or omi ssion) on the SRS
registry. When, as here, however, the petitioner can
clearly denonstrate, and when SRS, itself, does not
seriously dispute, that the act in question was an isol ated
| apse in judgenent that did not--and, in all likelihood,
will not--adversely affect the children involved, the report

nmust be considered "unfounded” and not subject to pl acenent
in the registry.4 For the above reasons, the report in

guestion herein shall be expunged.5
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FOOTNOTES
1Pursuant to SRS regulations. See 33 V.S. A > 2852.

2The ef fect and reasonabl eness of this regulation are
not in dispute in this matter.

3It appears that SRS, itself, seeks fromthis case the
equi val ent of a declaratory ruling on its position so that
it can have sone "guidance" as to how to proceed in this
and, perhaps, future matters.

4

In this regard the burden of proof will always rest
with the person seeking to have the report expunged fromthe
registry. 1t should also be nade clear that the provision

by SRS of "assistance" under > 685(c) (supra) is not a
prerequisite for SRS placing a report of abuse or neglect on
its "registry".

5A¢ this time, all other issues, if any, relative to
whet her SRS "regi sters” the petitioner to provide day care
are left to the agency's consideration and discretion. |f
SRS denies the petitioner a registration for her day care,
the petitioner, of course, has the right of further appeal.



