STATE OF VERMONT
HUVAN SERVI CES BOARD

In re ) Fair Hearing No. 8646
)
Appeal of )
| NTRODUCTI ON

This case involves an application by the petitioner under
33 V.S. A > 686(e) for expungenent fromthe Departnent of
Soci al and Rehabilitation Services (SRS) Registry of a record
in which it was found that the petitioner conmtted child
abuse against a three year old boy.

FI NDI NGS OF FACT

1. I n August, 1987, SRS received a report of an
i nci dent of suspected child abuse involving a three year old
child enrolled in petitioner's day care center. The SRS case
wor ker acconpani ed by a police officer went to the hone of the
child on August 12, 1987, for the purpose of interview ng him

This interview was conducted in the presence of the child's
not her and the nother's boyfriend.

2. The casewor ker, who has a Bachelor's degree in
psychol ogy, testified that during the course of this
interview, the child stated that petitioner, the baby-sitter
"stuck her pee-pee in his face and made himrub her body al
over". The petitioner's |ast nane was supplied to the
caseworker by the child' s nother. The child also stated that

petitioner rubbed his body all over and "put his pee-pee in
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her face".

3. The caseworker stated that the boy was very active
and running around during nost of the interview, however,
when he nmade the statenents about the petitioner, he stood
still, looked directly at her and was very serious. The
casewor ker testified that she believed the child to be
credi bl e based on this behavior.

4. The caseworker also interviewed the child's
not her, who did not testify at the hearing. She did not
interview the parents of any other children enrolled in the
petitioner's day care facility.

5. On Septenber 22, 1987, the case worker interviewed
the petitioner in her hone. The petitioner denied that she
was i nvolved sexually with any children, and offered to take
a pol ygraph exam nation, which was never arranged.

6. According to the child who was al | egedly abused,
anot her child who was enrolled in the petitioner's day care
facility was present at the tine the all eged sexual abuse
took place. The case worker did not interviewthis child.

7. Al t hough the case worker initially indicated that
the alleged incident took place in August, 1987, she
testified on cross exam nation that her notes reveal ed that
the child began to denonstrate premature sexual behavior in
July of that vyear.

8. The caseworker testified that she reached the

conclusion that the report was founded based upon the
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statenents of the child.

9. The petitioner testified that during 1987 she was
a registered day care provider and the child who was the
al l eged victimof abuse was enrolled in her day care
facility for several nonths. As she had done in the
interview with the case worker, the petitioner denied that
any child abuse had taken pl ace.

10. The petitioner stated that on one occasion the
alleged victimtold her that another boy who attended the
day care facility (the child who was present at the tine of
the all eged sexual abuse) pulled down the alleged victims
pants and touched his genitals.

11. The petitioner observed premature sexual behavior
on the part of the alleged victimand reported to the
child s nother that the child had grabbed her daughter and
stuck his tongue in her nouth.

12. The petitioner testified that the child was at her
day care facility from6:00 a.m to 5:00 p.m and she would
have to change his clothing several tines a day. She stated
t hat she woul d have the child renove his own underwear,
cl ean hinmself and put his underwear back on.

13. During the course of the case worker's interview
of the boy, he stated that another boy enrolled at
petitioner's day care facility had been run over by a car
and there was blood all over. The petitioner testified that

no such incident occurred.
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ORDER
An order expunging a finding of child abuse by the
petitioner is entered.
REASONS
The petitioner has nade application for an order
expunging the record of the alleged incident of child abuse

fromthe SRS registry. This application is governed by 33

V.S. A > 686 which provides in pertinent part as follows

(a) The comm ssioner of social and rehabilitation
services shall maintain a registry which shall contain
witten records of all investigations initiated under
section 685 unless the conm ssioner or his designee
determ nes after investigation that the reported facts
are unfounded, in which case, after notice to the
person conpl ai ned about, the unsubstantiated report
shal | be destroyed unl ess the person conpl ai ned about
requests within 30 days that the report not be
destroyed. A report shall be considered to be
unfounded if it is not based upon accurate and reliable
information that would | ead a reasonabl e person to
believe that a child is abused or negl ect ed.

(e) A person may, at any tinme, apply to the human
services board for an order expunging fromthe registry
a record concerning himon the grounds that it is a
unf ounded or not otherw se expunged in accordance with
this section. The board shall hold a fair hearing
under Section 3091 of Title 3 on the application at
whi ch hearing the burden shall be on the comm ssioner
to establish that the record shall not be expunged.

Pursuant to this statute, the departnent has the burden
of establishing that a record containing a finding of child

abuse shoul d not be expunged. The departnent has the burden

of denonstrating by a preponderance of the evidence
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i ntroduced at the hearing not only that the report is based
upon accurate and reliable information, but also that the
information would | ead a reasonabl e person to believe that a
child has been abused or neglected. 33 V.S. A 5> 686(a);

Fair Hearing No. 8110.

The board has often noted that in many cases of cl ai ned
child abuse, the only two people who will ever know what
real ly happened are the alleged victimand the all eged
perpetrator. In such cases, the finder of fact is faced
with the difficult task of assessing credibility based on
expert testinony and surroundi ng circunstances.

Al though this case appears at first blush to present
such a situation, in actuality it does not. The alleged
victimtold the SRS investigator that another child enrolled
in petitioner's day care facility was present at the tinme of
the al |l eged sexual abuse, yet the case worker did not
interviewthis child, nor did the departnent offer any
evidence as to the child s observations. This omssion is
particularly critical in light of petitioner's testinony
that the alleged victimreported to her that this sane child
had touched his genitals.

The departnent also failed to introduce the testinony
of the child' s nother, who initially reported the all eged
i ncident and the police officer who interviewed the child
along with the departnent's investigator.

Careful consideration has been given to the

i nvestigator's assessnent of the child' s credibility in
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I ight of her education and experience in working with
children. However, the child s statenents in the course of
the sane interview that another child in petitioner's care
had been run over by a car and there "was blood all over"
nmust al so be considered in evaluating the evidence.
Petitioner's testinony that this did not in fact happen was
uncontroverted. Although she did acknow edge that the child
may have been referring to toy cars, this could not explain
the child s statenent concerning the bl ood.

The petitioner's testinmony did not consist of a nere
deni al of the allegations made agai nst her. Rather, the
petitioner related several incidents involving the alleged
victimwhich could lead to alternative explanations for the
child' s behavior and statenents. For exanple, she indicated
that the alleged victimtold her that another child (who was
present at the time of the alleged incident upon which the
finding of child abuse was made) had pull ed down his pants
and touched his genitals. In addition, the petitioner
testified that she observed premature sexual activity on the
part of the alleged victim which she reported to his
not her.

It is also worthy of nention that the petitioner
offered to take a pol ygraph exam nati on, which was never
arranged. In addition, she testified to a procedure she had
adopted for changing the clothes of older children to avoid

any possible allegations of inpropriety.
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Addi tionally, on cross exanmi nation, the departnent’'s
i nvestigator acknow edged that her notes reflected that the
child s premature sexual activity began in July, although
she previously testified that the all eged abuse took pl ace
in August. \While none of these factors standing al one would
be sufficient to warrant a conclusion that the finding of
child abuse was in error, their existence in conbination
with the investigator's failure to interview another child
who was present at the tinme of the alleged abuse |leads to
the conclusion that the report was not based upon accurate
and reliable informati on which would | ead a reasonabl e
person to believe the child was abused.

This case is readily distinguishable from Fair Hearing
No. 8110, which is relied upon by the departnent. In that
matter the child was interviewed on two occasions by the SRS
wor ker, and presented a consistent version of the essenti al
facts of the incident to SRS, to her social worker as well
as to the aunt with whomshe initially discussed the events.
On the other hand, in the present case, the child was
i nterviewed by the SRS worker on only one occasion, and the
testimony of others to whomthe child may have spoken
concerning the incident was not introduced.

Mor eover, al though both cases involve the testinony of
an SRS investigator who had consi derabl e experience in
working with children, the investigation involved in Fair
Hearing No. 8110 was determ ned to be thorough and conplete

in contrast to the investigation which is now under
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consideration. In that matter, the finder of fact was not
faced with the failure of the departnent to interview a
potential eye witness, albeit that witness is a five year
old child.

For the foregoing reasons, it is concluded that the
departnent's finding of child abuse was not based on
reliable and accurate information and is, therefore,

expunged fromthe departnent's records.



