STATE OF VERMONT
HUVAN SERVI CES BOARD

In re ) Fair Hearing No. 8631
)
Appeal of )
| NTRODUCTI ON

The petitioner seeks to expunge the "substantiation"” by
t he Departnent of Social and Rehabilitation Services (SRS)

that she sexually abused three children at a day care where

she was errployed.1
FI NDI NGS OF FACT

The petitioner is a young married woman with no chil dren
of her own (although her stepson, her husband's son, visits
with the petitioner and her husband on weekends). The
petitioner worked in a factory for several years, but left in
1985 to pursue a career in day care.

In 1985, the petitioner began working part-tinme as a
teacher's aid at a large non-profit day care facility |ocated
across the street fromher honme. |In Cctober, 1987, the job
expanded to full-time. For half the day the petitioner worked
as an "aid", the other half she worked as a "teacher", with
anot her "ai d" under her.

In April, 1988, SRS received a report fromthe nother of
two children in the day care alleging that the petitioner had
touched her children in an i nappropriate nmanner. The

Department pronptly di spatched a two-person teamto conduct an



Fair Hearing No. 8631 Page 2

investigation of the charges. The Departnent's investigators
were joined by a detective fromthe |ocal police departnent.
One of the Departnment's investigators and the police officer
were highly experienced in child abuse cases. The ot her
Department investigator was well-trained, but inexperienced in
actual investigations of child abuse.

Over a course of several days, the investigators
i ntervi ewed seventeen children who were in the petitioner's
cl asses at the day care. They also interviewed ot her day
care staff menbers--ten in all--as well|l as sone parents and
other relatives of the children. The petitioner, on the
advice of an attorney (not the one she had at the hearing),

chose not to speak with the investigators.2

Upon its
i nvestigation, SRS "substantiated" sexual abuse by the
petitioner of three of the children it had interviewed. For
pur poses of this recomendation, these children will be
referred to by their first initials, C, M, and N

C. is one of the children whose nother first reported
the case to SRS. (SRS did not "substantiate" any abuse of
C.'s brother.) At the tinme (April, 1988) C. was two-and-
three-quarters years old. C.'s nother told SRS that about a
week before she made the report of abuse, C. had had a
sudden severe stomach ache and that she had taken C. to the

hospital enmergency room She told SRS that the doctor there

had found redness on C.'s vagi na and had questioned the
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not her about possi bl e abuse.

C.'s nother also told SRS that a week | ater she was
bat hi ng C. and again noticed redness on C.'s vagi ha. She
said that C. becane frightened by her questioning, but said
C. had told her the petitioner had done it and that it had
hurt. A friend of C.'s nother told SRS she was al so present
when C. nmade these all eged statenents.

The sane day it interviewed C. 's nother, the
investigation team (the two SRS investigators and the police
detective) interviewed C. at C.'s hone. C.'s nother was
present at the interview C was frightened and rel uctant
to speak. It was reported that when given an anatomcally
correct doll C. put her finger in the vagina. Wen the
i nvestigator asked if anyone had done that to her, C said
no. C 's nother then told C. to tell the investigators what
C. had told her. Wth considerable prodding, C. held up her
i ndex finger in response to being asked if anyone had
touched her with their finger. C. then becane angry and
wi thdrawn, and the interview was termnated. C did not
mention the petitioner's nane in this interview.

Three days later, the sanme investigators returned to
C.'s hone for another interview C.'s nother again was
present. Again C. was nervous and wi thdrawn. The
interviewer asked her about the "secret” C. had told her
not her, but C. was verbally unresponsive. The interviewer
then told C. to nod her head yes or no in response to

guesti ons.
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The interviewer asked C. if the petitioner was one of
C.'s teachers. C. nodded yes. The interviewer asked if the
petitioner hurt her. C. nodded yes. The interviewer asked
if the petitioner hurt her with a baseball bat. C. nodded
no. The interviewer asked if it was with her finger. C
nodded yes. The interviewer asked if the petitioner had
touched her on the arm Reportedly, C answered verbally,
"on ny pee-pee”. The interviewer then asked if it had
happened at the petitioner's house. C. said, "yes". Except
for saying that the petitioner had a cat and nobody el se was
there, C. refused to answer any further questions.

Anot her child of the seventeen interviewed by SRS was
M, a boy who at that tine was three-and-a-quarter years
old. Hi s deneanor at the interview was agitated and abrupt.

It was reported that M said he had seen another male

teacher at the day care lick the petitioner's vagina. He
al so stated that the petitioner had pulled his pants down
and had touched his penis. He al so spoke about seeing
another child (male) lick a girl's vagina. He also stated
that the petitioner had told himit was all right to lick a
girl's vagina, and that the petitioner was a "bad person”
The interview abruptly ended when M refused to answer any
nor e questi ons.

A few days later, M was again interviewed. He was
again reluctant to speak. He reportedly said that the
petitioner licked his penis while he was on his bi ke outside

at school. He also said the petitioner lIicked himall over-
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-this happening two tinmes, also outside at school. M also
tal ked about seeing his older brother lick his sister's
vagina. Oher famly nenbers admtted at the hearing that
this may have, in fact, occurred.

At the hearing, M's nother testified that a nonth
before the investigation she had renoved M and M's sister
fromthe day care after an incident in which M began
“hunpi ng" his sister while they were playing. She stated
t hat when she questioned M about this behavior, he said
that the petitioner had told himthat people |ick other
people's "ginas", and that the petitioner had pulled his
pants down. The nother stated she saw a "bi g" behavi or
change in M at that tine.

M's maternal grandnother worked with SRS and was aware
of the conplaint against the petitioner before M was
interviewed. It was she who brought M to the SRS office
for the interviews.

The third child SRS "substanti ated"” abused of was N., a
girl who was three-and-a-half years old at the tine. N did
not have good verbal skills, but she reportedly told the
interviewers that the petitioner touched her body. When
asked where, N. placed her hands on her vagina. N said it
happened outside at school, lots of tines, and that her
clothes were off. N.'s nother told the investigators that
within the | ast week, N. had not |iked going to day care as
she had before.

O the fourteen other children interviewed by SRS, none
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gave information that | ed SRS to conclude that the
petitioner had abused them

SRS also interviewed ten staff menbers of the day care,
i ncluding the petitioner's supervisors and co-workers. They
were unani mous in their support of the petitioner and their
di sbelief that she woul d have abused any of the children at
the day care. It did come to SRS s attention, however, that
on a fairly regular basis the petitioner would take groups
of children fromthe day care across the street to her
house.

None of the children testified at the hearing. The
hearing officer has carefully reviewed the testinony of the
seventeen witnesses who did testify and the SRS and police
reports of the investigation. Several factors do weigh
agai nst the petitioner. Mre than one child alleged that
the petitioner had "touched” them and, given the unfortunate
practice (since prohibited by the day care) of staff being
allowed to take children to their hones, the petitioner may
have had the "opportunity” to be with children unobserved by
ot her staff nenbers. On the whole, however, it is found
that the Departnent's evidence was entirely insufficient to
establish that the petitioner "abused" any of the children
wi thin the neaning of the statute (see infra).

C. was interviewed by SRS after her nother had reported
"abuse". The hearing officer deenmed C.'s nother to be |ess
than credible. Her testinony that the doctor had told her

C. m ght have been abused was particularly suspect. The
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hospital record of C.'s visit contains no nention of
possi bl e abuse. (Hospitals and physicians are nandated by
law to report suspected child abuse.) The investigating
police officer testified that he later interviewed the
doctor in question who said that he had found no evi dence of
abuse. (The SRS investigators did not interviewthe
doctor.)

It appears that, alnost imediately, C 's nother had
concluded in her mnd that the petitioner had "abused"” her
children. The nother was present throughout SRS s
interviews of C.  The interviews where conducted in a
| eadi ng manner and were | acking in any detail whatsoever as
to the context and extent of the alleged "touching”". As the
petitioner and several other know edgeabl e witnesses pointed
out, there are any nunber of reasons and circunstances in
whi ch a day care worker can cone in physical contact with
the genital area of a two-to-three-year-old child. There
was al so credi bl e evidence that C. often needed help
toileting, and, fromtine to tinme, soiled her clothes. 1In
light of this, the evidence is sinply inadequate to concl ude
that the petitioner "abused" C.

Simlarly, the evidence regarding M is highly suspect
and inconclusive. Sone of M's allegations were
preposterous. (Even the SRS investigators did not believe
that the petitioner had licked his penis while he was riding
his bike or that he had seen the petitioner and anot her

teacher engaged in oral sex.) Wat is nore troubling with
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M, however, is the evidence that he had previously
wi tnessed his ol der brother and younger sister engaging in
oral sex. The hearing officer finds it puzzling that both
SRS and M's famly appear to have virtually ignored the
i npact this event nmay have had on M's behavior and his
reliability as a "witness". M also denied that any of the
i ncidents had taken place at the petitioner's house--the
only credible "opportunity” the petitioner would have had to
commt the alleged acts (see infra). Also, despite the fact
that M was well "toilet trained", credible evidence
establ i shes that he needed help reaching the toilet at the
day care--sonetines he used a stool, other tines a staff
menber pi cked hi mup.

The evidence regarding N. is also highly problematic.
The sum and substance of her statenments and denonstrations
to the investigators were that the petitioner touched her
genitals, "lots of tines", while she was "outside" at
school, with her clothes off. Again, considering the
exi stence of reasonabl e explanations for such touching
(credi bl e evidence establishes that N. frequently needed
help toileting and often soiled her clothes) and the | ack of
credibility as to the place and circunstances (her clothes
being off, outside, in April) it cannot be found that the
petitioner sexually abused N

Al the children's alleged statenments, even if
credible, were utterly lacking in detail and context.

Al t hough "expert"” witnesses testified that children of this
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age cannot be expected to provide the details and context of
abuse, the Departnment made only mninmal effort to try to
obtai n such evidence. The interviews with all the children
and their parents were brief--alnost to the point of
cursoriness. Even though the children were not forthcom ng,
t he Departnent made no apparent attenpt to explore with
them their parents, or other know edgeabl e wi tnesses (day
care staff) circunmstances (such as toileting or clothes
changi ng, see supra) that may have provided an alternative
expl anation for the "touching"” they had reported. Moreover,
it is clear that the Departnent made no effort whatsoever to
explore with any witness other significant factors that may
have colored the children's statenents (see infra).

Much of the Departnent's evidence in this matter
consi sted of the reported observations by famly nenbers of
al | eged "behavi oral changes” in the children both before and
after the tine of the investigation. Both they and the
Depart ment appear to have reflexively attributed these
changes to the alleged "abuse"” by the petitioner. However,
at the hearing, know edgeabl e and credible w tnesses (day
care staff) described all three of the children in question
as having serious enotional problens and stresses in their
homes. Despite this, there is no evidence that any of the

3 From

children was exam ned by a qualified psychol ogi st.
t he evidence presented, there is sinply no credible basis to
attribute any all eged behavi oral observations of the

children to anything that occurred at the day care, as



Fair Hearing No. 8631 Page 10

opposed to any nunber of plausible alternative explanations
(whi ch appear to be nyriad) for such behavior.

Anot her major problemw th the children's statenents
inplicating the petitioner is that in all three cases the
probability of parental influence was high. Al though this
may be a harsh judgenent, none of the parents (and, in M's
case, the grandparents) of these children struck the hearing
officer as credible in their denials that they discussed
with their children the charges against the petitioner prior

to the SRS intervievvs.4

The parents of all three of these
children were in a position to have | earned of the charges
agai nst the petitioner before the interviews with SRS took
place--C.'s nother initiated the charges, M's grandnot her
worked for SRS, and N. was interviewed late in the course of
the investigation, six days after the petitioner had been
abruptly suspended fromworking at the day care and after
all the day care staff and all the other parents and
chil dren had been interviewed by SRS.

As noted above, all of the petitioner's supervisors and
co-workers were incredul ous of the charges. Several of them
testified at the hearing, and they uniformly spoke in

glowing ternms of the petitioner's care and concern for the

5 They al so stated that neither

children at the day care.
the petitioner nor any other teacher at the day care woul d
have had enough "privacy" anywhere on the prem ses of such a
busy facility to sexually abuse a child.

The hearing officer also had the opportunity to observe
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the petitioner's deneanor throughout six days of tense and
sensitive testinony, and to weigh the petitioner's testinony
in her owmn behalf. He found the petitioner to be an
unconpl i cated, sincere, and credible individual. Her deni al
of the allegations rang true.

Even if it is found that the petitioner "touched" the
children as they reported, there is sinply no credible
evi dence that the touching was an act of "nol estation"” or
"exploitation” by the petitioner. Only one child, C
all egedly reported that the petitioner "hurt” her. Even if
this is found to be credible, it is hardly conclusive that
C. was "abused". As to the other children, M and N., their
statenents are too lacking in credible detail and context to
be viewed as reliable evidence that the petitioner "abused"
t hem

ORDER

The Departnent's decision that the reports of abuse in
guestion were "substantiated" is reversed, and the record
containing these matters shall be expunged fromthe
Departnment's registry.

REASONS

The petitioner has nade application for an order

expunging the record of the alleged incident of child abuse

fromthe SRS registry. This application is governed by 33
V.S. A > 4916 which provides in pertinent part as foll ows:

(a) The comm ssioner of social and rehabilitation
services shall maintain a registry which shal
contain witten records of all investigations
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initiated under section 4915 of this Title unless
t he conmm ssioner or the comm ssioner's designee
determ nes after investigation that the reported
facts are unsubstantiated, in which case, after
notice to the person conpl ai ned about, the records
shal | be destroyed unl ess the person conpl ai ned
about requests within one year that it not be

dest royed.

(h) A person may, at any tinme, apply to the human
services board for an order expunging fromthe
registry a record concerning himor her on the
grounds that it is unsubstantiated or not
ot herwi se expunged in accordance with this
section. The board shall hold a fair hearing
under Section 3091 of Title 3 on the application
at which hearing the burden shall be on the
conmmi ssioner to establish that the record shal
not be expunged.

Pursuant to this statute, the departnent has the burden
of establishing that a record containing a finding of child
abuse shoul d not be expunged. The departnent has the burden
of denonstrating by a preponderance of the evidence
i ntroduced at the hearing not only that the report is based
upon accurate and reliable information, but also that the

information woul d | ead a reasonabl e person to believe that a
child has been abused or neglected. 33 V.S A > 4912(10)

and Fair Hearings No. 10,136, 8646, and 8110.°

"Sexual abuse" is specifically defined by 33 V.S.A >

682 as foll ows:

(8) "Sexual abuse" consists of any act by any
person invol ving sexual nolestation or
exploitation of a child including but not limted
to incest, prostitution, rape, sodony, or any |ewd
and | ascivious conduct involving a child. Sexual
abuse al so i ncludes the aiding, abetting,
counseling, hiring, or procuring of a child to
performor participate in any photograph, notion
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pi cture, exhibition, show, representation, or
ot her presentation which, in whole or in part,
depi cts a sexual conduct, sexual excitenment or
sadomasochi stic abuse involving a child.

In this case there is no credible or reliable evidence
that the petitioner nolested, exploited, or otherw se
sexual |y abused any of the children in question. At nost,
it can be found that she may have "touched” themon their
genitals. However, it cannot be concluded that this was
anyt hing other than routine and i nnocent contact commonly
engaged in by day care workers responsible for the care of
two and three year olds. The Departnent’'s decision is
reversed, and all the reports of alleged abuse by the
petitioner shall be expunged fromthe Departnment's registry.

FOOTNOTES

1This case consuned si x separate days of hearing over a
two year period. Substantial delays occurred while the
petitioner attenpted to retain an attorney.

2The petitioner |ater gave an interview to the police
and took lie-detector test. The hearing officer excluded
all evidence pertaining to the results of that test.
However, no crimnal charges were ever filed against the
petitioner.

3The evi dence at the hearing was that neither the SRS
i nvestigator nor the investigating police officer knew if
any of the children had been exam ned by a nental health
prof essional. The parents, thenselves, were not asked.
Therefore, it cannot be found that the parents deci ded not
to seek counseling for their children--and no inferences as
to the parents' credibility can be drawn fromthis aspect of
t he evi dence.

However, the fact that the Departnent did not know if
t here had been counseling calls into further question the
adequacy of its investigation of the allegations against the
petitioner.

4The testinmony of the friend of C.'s nother that she
was present when C. allegedly told her nother that the
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petitioner had touched her was not credible.

5The hearing officer and the board recognize that child
abusers are frequently able to avoid detection and are often
people held in high esteemby their friends and community.
Thi s does not nean, however, that such esteemis irrelevant
to assessi ng whet her abuse, in fact, occurred--especially
where, as here, it is alleged that the abuse occurred in
such close proximty to other children and co-workers. At
any rate, in light of all the evidence presented in this
case neither the hearing officer nor the board view the
opi nions of the petitioner's co-wrkers as particularly
crucial in determ ning whether the allegations of abuse have
been substanti at ed.

6For the reasons set forth by the board in Fair Hearing
No. 10,136, the Departnent's contention that the hearing is
anyt hing but de novo is rejected. Also, the petitioner's
objection that the reported statenments of the children in
this case are inadm ssible as hearsay under the board's
rules (No. 14) is overruled. See Fair Hearing No. 10, 136.

#H#H

COMMVENTS ON DEPARTMENT' S PROPOSED FI NDI NGS OF FACT

Paragraphs 1 - 13 are supported by the evidence.

14) Not supported by the evidence. C.'s nother was
not a credi ble witness. Her hearsay statenents are
accorded little, if any, evidentiary weight.

Par agraphs 15 - 22 are supported by the evidence.

23) It cannot be found that the parents of the
children were wi thout knowl edge of the allegations
agai nst the petitioner prior to being interviewed
by SRS.

24) 1t cannot be concluded that none of the parents
had a reason to nake or support a false allegation
of abuse against the petitioner. (This is not to

say that it is found that any of themdid so.)
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25)

26)

Supported by the evidence as to what C.'s nother
told SRS. Not supported by credible evidence as
to what C. had told her nother.

Supported by the evidence as to C.'s nother's
testinmony at the hearing. Not supported by
credi bl e evidence as to what C. or the doctor told

C.'s nother.

27 and 28) Supported by the evidence as to what C.

29)
30)

31)
32)

said and did before the investigators.

V.C.'s hearsay testinony was not deened credible.
Accurate as to the essence of V.C.'s testinony at
t he hearing.

Supported by the evidence.

Accurate as to the essence of M's nother's

testinony at the hearing.

33 and 34) Narrative and nonspecific forms of these

35)
36)

37)

38)

proposed findings do not |end thenselves to
specific cormment. They are generally accurate as
to the essence of the testinony offered at the
heari ng.

Supported by the evidence.

Supported by the evidence (but it does not nean
that the report is true either).

Sanme as No's 33 and 34, supra, except that
credi bl e evidence al so establishes M needed hel p
to use the toilet at the day care.

M's paternal grandnother did not conme forward
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39)
38)

39)

40

43)
44
48)

49)

50)
51)
52)
53)
54)

55)
56)

with her "information"” until nore than three years
after it allegedly occurred. Her testinony was
deened not credible.

Supported by the evidence.

(Paragraph m snunbered by Departnent.) Accurate
as to the essence of N.'s nother's testinony,
except that credible conflicting testinony as to
N.'s toileting skills was offered by the day care
staff.

(Paragraph m snunbered). Supported by the

evi dence.

43) Supported by the evidence as to what was told
to the SRS investigators.

(Paragraph m snunbered) Support by the evidence.
49) Supported by the evidence.

(Paragraph m snunbered) Supported by the

evi dence.

(Paragraph m snunbered) Accurate as to Oficer's
testimony, but not relevant to issue herein.
Supported by the evidence.

Supported by the evidence.

Accurate as to SRS s report of interviews.
Accurate as to SRS s report of interviews.

Supported by the evidence.

Supported by the evidence.

Supported by the evidence except that parents,
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57)
58)

59)
60)
61)

children, and staff could, and did, enter the
petitioner's classroomat any tinme. Staff didn't
bel i eve abuse coul d have occurred at the day care.
Supported by the evidence.

Not supported by the evidence. Only C reportedly
all eged that the petitioner "hurt" her. Al the
chil dren needed assi stance with toileting.

Not supported by credi bl e evidence.

Not supported by the evidence.

Not supported by the evidence.

* * *

COMMVENTS ON THE PETI TI ONER' S PROPOSED FI NDI NGS OF FACT

Paragraphs 1 - 90, 92 - 208, and 210 - 225 are

supported by the evidence.

91)

209)

O her than M's famly being eligible for "famly
support services" fromSRS, it is not clear why M
was at day care

The hearing officer does not recall that this fact
was adduced at the hearing, but it does not appear

to be controvert ed.



