STATE OF VERMONT
HUVAN SERVI CES BOARD

In re ) Fair Hearing No. 8607
)
Appeal of )
| NTRODUCTI ON

The petitioner asks that her appeal of a Departnent of
Soci al Wl fare recoupnent action, which was dism ssed for her
failure to attend the schedul ed hearing, be reactivated.

FI NDI NGS OF FACT

1. 1In 1983, the petitioner was convicted of welfare
fraud by two Vernont district courts based on overpaynents she
had received fromthe ANFC programin 1981 through both the
Morrisville and the Newport offices of Departnent of Social
Wl fare. She was sentenced to and served four to five nonths
injail.

2. Sonetine in 1983, while she was an ANFC reci pi ent,
the petitioner was notified by DSWthat the anpbunt overpaid to
her in 1981 would be recouped from her paynents. At that tine
she appeal ed the action but did not follow through with it
because she noved to Massachusetts.

3. In May of 1988, the petitioner returned to Vernont
and applied for ANFC. At that time she was advi sed that the
Department woul d recoup nonthly anounts from her current check
until the overpaid anounts from 1981 were settl ed.

4. The petitioner appeal ed that decision on May 24,
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1988 and no action was taken to recoup the overpaynent
pending the result of the fair hearing. On May 25, 1988,
the clerk of the Human Services Board nuailed the petitioner
a notice stating that her hearing would be held June 22,
1988 at 9:30 a.m at the Newport district office. On My
29, 1988, the petitioner was sent a second notice advising
her that the hearing was rescheduled for July 7, 1988 at
11: 00 a.m at the Newport district office. Neither letter
was returned as undeliverable to the Board.

5. The petitioner receive both letters scheduling the
heari ngs and she was aware that a hearing was set for July
7, 1988. The petitioner knew she would be in New York for
three weeks at that time and that she would not be in
Newport on July 7, 1988, but she took no action to notify
anyone concerned or get a new date.

6. On July 7, 1988, the petitioner failed to attend
her hearing and on July 14, 1988 she was sent a letter
advi sing her that the case would not be reset for hearing
unl ess she contacted the Board and showed good cause why she
did not keep the original appointnment. She was advi sed that
her appeal would be dism ssed unl ess she responded w thin
ten days.

7. The petitioner found the July 14, 1988 letter from
the Board in her nmail box when she returned to Vernont in
|ate July. She called the Human Services Board and was told
to put her reasons for reopening the hearing in witing.

The petitioner understood what was expected of her but did
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not follow through because she thought she needed a | awyer.

8. The petitioner never sent in a witten request for
reopening to the Board. On Septenber 15, 1988, the Board
voted to dism ss her appeal and sent the petitioner a copy
of its order. Although the petitioner clains she never
received the dism ssal order, there is no evidence of the
order having been returned fromthe post office and,
therefore, no reason to believe that it did not arrive at
the petitioner's post office box as all other correspondence
in this case had.

9. Sonetine in October of 1988, the petitioner spoke
with the Newport Department of Social Wl fare District
Director about her appeal. 1In a letter dated Cctober 21,
1988, the petitioner was advised to submt a witten request
and was infornmed that the Departnent would take the position
t hat her appeal had been correctly dism ssed earlier. She
was al so advi sed that proceedi ngs were underway to recoup
t he over paynent.

10. On February 22, 1989, the petitioner filed a
witten request to reopen her hearing. On February 23,
1989, the petitioner was notified she woul d be heard on
April 19, 1989.

11. At the hearing, the petitioner offered her absence
fromthe state during July 1986 as reason for not attending
t he hearing although she admtted that she understood in
advance that her hearing was schedul ed for July 7 and that

her case woul d probably "go down the tubes” if she didn't
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attend the hearing. The petitioner also offered as defense
to the Departnment's action that she had served time for her
crime and was not ordered by the court to pay restitution.
She clains that she could produce evidence that the District
Court had specifically relieved her fromthe obligation of
repayi ng the overpaid amount. However, the court
di sposition sheets she presented at the hearing were silent
on restitution issues and the petitioner was unable to
produce any ot her docunents tending to support her claim
al t hough she was given al nbst one nonth to do so.
ORDER
The Board's prior decision dismssing the petitioner's
appeal shall stand.
REASONS
Rul e 16 of the Human Services Board's Fair Hearing
Rul es states:

Failure to appear. |If neither the appellant nor
his representative appears at the tinme and pl ace
noticed for the hearing, the hearing officer shal
inquire by mail whether the appeal has been w t hdrawn,
and as to what caused the failure the appear. |If no
response to this inquiry is received by the agency or
the hearing officer wwthin 10 days of the mailing
thereof, or if no good cause is shown for the failure

to appear, the board nay dism ss the appeal at its next
regul ar neeting.

The petitioner did not informthe Board within 10 days
of the mailed inquiry letter what good cause she had for
failing to attend her hearing. Even if she had, the
petitioner could put forth no "good cause"” for failing to
attend her hearing. |If it had been necessary for her to be

out of state on that date, she should have call ed and
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request ed another date as the rules she received so advised
her. She admts she was aware that her failure to attend

t he hearing woul d prejudice her case but she did nothing to
avoi d that penalty.

Furthernore, even if the petitioner's default were
removed, she has made no showi ng that she mi ght have a case
on the merits. The regulations on overpaynents state:

Over paynents of assi stance, whether resulting from

adm nistrative error, client error or paynents nade

pending a fair hearing which is subsequently determ ned
in favor of the Departnment, shall be subject to
recoupnment. Recovery of an overpaynent can be nmade

t hrough repaynment by the recipient of the overpaynent,

or by reducing the amobunt of paynent being received by

t he ANFC group of which he is a nenber.

Except for a case involving fraud, no recoupnent need

be carried out for individuals no |longer eligible for

ANFC i f the anpbunt of the overpaynent is |ess than

$35. 00.

. . . If afraud referral is nmade, recoupnent nust be
del ayed pendi ng the outcone of the fraud

investigation. . . WA M > 2234.2

Not hing in the regul ati ons shows an indication that
over paynments which are the result of fraud should not be
recouped. Quite the opposite holds true. The petitioner
had no evidence that the Court specifically prohibited DSW
fromcollecting the overpaynent through its regul ar
procedures in her case. |If the petitioner cones up with
such evidence in the future, she can always appeal any
future recoupnent action since nonthly recoupnent is an
ongoi ng action of the Departnent subject to appeal at any
tine.
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