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Executive Summary

Although 16- and 17-year-olds are still “juveniles’ in Vermont, when they come
into conflict with the law they are generally prosecuted as adults and sanctioned in the
criminal justice system. This study explores the likely consequences of a fundamental
change in this approach, which would effectively shift some or al of thisolder juvenile
offender population into Vermont’s juvenile justice system. It isintended to help
policymakers plan for arange of possible changesin Vermont’s approach to older youth,
by estimating the likely impact of these changes—including the costs they would entail,
the new services, programming and resources they would require, and the associated
policy and practice adjustments they would necessitate.

To carry out this study, NCJJ analyzed data and gathered background information
from individual and group interviews on Vermont’s current handling of 16- and 17-year-
old offenders, their offenses and other characteristics, the ways they are sorted into the
juvenile and adult criminal justice systems, and the services and sanctions they receivein
each system. We developed a preliminary continuum of possible jurisdictional change
options for Vermont’ s consideration, and worked with a selected focus group of Vermont
professionals to arrive at a consensus on the options worth exploring. Restricting our
focus to the change options chosen by the group, we developed a statistical analytic
model for projecting volume and service impacts based on available data. After
presenting the preliminary results of our analysisto the reconvened focus group and
getting their feedback, we refined and elaborated the analytic model into the form

presented here.
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Current Vermont Law and Handling of Older Youth

Vermont’ s approach to older juveniles departs sharply from practice in most other
states. The exclusive original jurisdiction of the Family Courtsis drawn very narrowly,
and the effective “age ceiling” for delinquency jurisdiction is unusually low. While
Family Court judges have little role in determining which cases involving juvenile-age
youth are appropriate for criminal filing, the discretionary power given to Vermont
State’ s Attorneys is very broad—possibly the nation’s broadest. State’s Attorneysfile an
overwhelming proportion of cases against older youth in District rather than Family
Court—especially for 17 year olds—even where trivial offenses are involved. And
although Vermont has built in statutory mechanisms designed to allow for flexible and
individualized judicial consideration of these youth—including a“reverse waiver” option
under which they may be returned to Family Court for trial, and a “blended sentencing”
provision that permits them to receive conditional juvenile dispositions even after
criminal conviction—these mechanisms are rarely used.

As aresult, the proportion of juvenile-age offenders who actually benefit from
Vermont’ s juvenile justice system isunusualy small. Y outh who are 16 or 17 account
for the majority of juvenile arrestsin Vermont, but they make up only about afifth of the
delinquency cases disposed in Family Court. Thisistrue even though, on the whole, the
offenses with which they are charged are not more serious than those usually handled by
Family Court. Infact, age rather than offense seriousness seems to be the primary factor
driving filing decisions. Cases against 16-year-olds are sorted almost evenly between
District and Family Courts. But a 17-year-old istwelve times aslikely to go to District

Court as to Family Court.
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Whether State’ s Attorneysfile charges against 16- and 17-year-oldsin Family or
District Court, they frequently send them to be informally resolved by county-based
diversion programs that handle referrals from both courts. However, it appears that this
age group is more than twice as likely to be diverted from District Court than from
Family Court.

Of those Family Court cases involving 16- and 17-year-olds that are not diverted
and/or dismissed, about half receive probation-only dispositions and are supervised by
Department of Children and Family (DCF) caseworkers. The other half are ordered into
DCF slega custody—a status that involves more intensive supervision and services from
DCF casaworkers, and usually (but not invariably) out-of-home placement—either
instead of or in addition to probation.

In District Court, apart from the substantial proportion of cases that are diverted
and/or dismissed, 16- and 17-year-olds are most often ordered onto Department of
Corrections (DOC) probation or required to pay fines or costsonly. Those placed on
probation are almost invariably assigned to “low field supervision status’ on the basis of
aminimal DOC risk screening. About one in ten cases involving 16- and 17-year-oldsin
District Court results in some form of incarcerative sentence, which may include
furloughing. Y outh in this age group are almost never placed in prison.

Jurisdictional Change Options

A focus group of Vermont juvenile and criminal justice professionals convened to
help guide this study was briefed on Vermont’s current approach to 16- and 17-year-olds
and how it compares with those of other states. In response, the group asked NCJJ to

explore the likely consequences of three basic change options:
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e Option One: Waiver-Only. All cases against under-18 youth would originate in
Family Court, and could be transferred to District Court only with judicial
approval following a discretionary waiver hearing. All other transfer options,
including prosecutorial discretion to file certain cases in District Court, would be
eliminated.

e Option Two: Waiver-With-Exclusions. All cases against under-18 youth
would originate in Family Court, except those involving the dozen serious
offenseslisted in 33 V.S.A. 85506. Asunder current law, these offenses
would have to be handled in District Court. But prosecutors would have no
discretion to file other casesin District Court.

e Option Three: Restore Misdemeanor Casesto Family Court. All cases against
under-18 youth accused of misdemeanors would originate in Family Court
and could be transferred only by judges. Cases involving 5506 offenses
would originate in District Court. And athird category of casesinvolving 16-
and 17-year-olds accused of felony-grade offenses could originate in either
forum, at the discretion of prosecutors.

In addition, the focus group asked NCJJ to look into ways Vermont’ s blended
sentencing law could be redesigned to make it a more useful and effective tool for
handling older youth, and to explore how “raising the ceiling” on extended juvenile
jurisdiction in Vermont might interact with other possible changes being contemplated.

Option One/Waiver-Only: Impact

Court Workload. Based on analysis of 2006 Family and District Court data,

changing to awaiver-only system, in which all cases against under-18 youth originatein



Family Court, could be expected to add about 955 cases to the Family Court’s docket per
year, increasing its annual delinquency workload by 72%. The overall workload of the
court—including divorce, child support, child abuse and neglect, etc.—would increase by
less than 5%.

Family Court Case Profile. Asaresult of achange of thiskind, the age of the
delinquency population the Family Court deals with would rise considerably. If the older
juveniles now in District Court became the Family Court’ s responsibility, 16- and 17-
year-olds would account for 55% of the Family Court’ s adjusted delinquency workload
(as opposed to 22% now). The overall offense profile of the Family Court’s cases would
not change dramatically, but drug cases would make up a much larger proportion of the
cases handled. So would theft and obstruction of justice cases. But the overall
proportion of person offense cases would actually decline.

Dispositions. Using the available data, there are two ways to estimate what kinds
of dispositions the newly introduced juveniles would be likely to receive in Family Court:

e [f wejudge by what the Family Court has done in the past with youth of the

same age and offense characteristics, we would expect a 32% increase in the
overall number of Family Court cases that are diverted, an 83% increasein the
number that are placed on DCF probation only, and a 106% increase in the
number of DCF custody dispositions (whether or not coupled with probation
orders).

e If weinstead judge by what was actually done with the District Court cases

that would be shifted to Family Court, we would expect a 95% increasein

diverted cases and a 39% increase in probation dispositions in Family Court.



(Since there is nothing strictly comparable to DCF custody in the adult
system, District Court sentencing data did not permit any inference regarding
increases in DCF custody dispositions.)

Option Two/Waiver With Exclusions: Impact

In fiscal 2006, only 14 cases against 16- and 17-year-olds involved offenses of the
kind that would be excluded from Family Court jurisdiction under this option.
Accordingly, in the event of a change to a waiver-with-exclusions system, the number of
youth that we would expect to see added to the Family Court’s workload would hardly
differ at al from the number added by Option One: instead of 955 additional youth,
Option Two would add 941. Except for this small and symbolically important handful of
cases, then, the gross effects of a change to Option Two—on workloads, age and offense
profiles, and probable dispositions—would be the same as those outlined above.

Option Three/ Restoring Misdemeanor Cases to Family Court: Impact

Court Workload. Judging from fiscal 2006 court data, bringing all 16- and 17-
year-old misdemeanants into the Family Court would add about 829 cases to the court’s
docket annually, increasing its delinquency workload by 63%. (Again, the Family Court’s
overall workload, including cases of all types, would increase between 4% and 5%.)

Family Court Case Profile. Older youth would make up 52% of the court’s
adjusted delinquency caseload. As before, drug and obstruction of justice cases would
increase as a proportion of the cases handled.

Dispositions. Using the Family Court’ s dispositional tendencies as a basis for
judging the dispositions these misdemeanants would receive, we would expect a 30%

increase in diversions from Family Court following the change, a 67% increasein
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probation-only cases, and 97% increase in DCF custody orders (including those in which
custody and probation orders are combined).

Using the District Court’ s actual disposition of misdemeanor cases to calculate
the dispositions they would likely receive in Family Court, we would expect diversions
there to increase by 84% and probation orders to increase by 33%.

Diversion. Diversion costs would be largely unaffected by the shift of
misdemeanor cases from District to Family Court, since the same diversion programs
would likely be handling these cases, regardless of the referral source.

Probation Practice and Costs. Probation costs could be substantially affected,
on the other hand. DOC probation supervision for 16- and 17-year-olds tends to be very
low-intensity. The probation officers to whom the bulk of these youth are assigned
manage very large caseloads, of which 16- and 17-year-olds make up only asmall part.
Almost no savings would be realized by shifting responsibility for these youth out of
DOC.

For DCF the shift could represent a significant new burden, however. According
to one of our two estimates of the probation impact of shifting misdemeanants from
District to Family Courts, DCF would receive atotal of 221 new probation-only cases a
year. According to the other, DCF would get 328 new probation-only cases. (Casesin
which the court orders probation as well as custody are dealt with as custody cases,
below.)

Calculating how many new caseworkers might be needed to accommodate
these new probation-only cases is complicated by the fact that DCF caseworkers often

carry mixed (delinquency and non-delinquency) caseloads. But if new cases were
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assigned to caseworkers handling only delinquency probation cases, and they adhered to
the recognized national standard of 35 cases per worker, the addition of 221 probation
cases would call at aminimum for the hiring of between six and seven new caseworkers
statewide, at an annual cost of about $400,000. The addition of 328 probation-only cases
would require at a minimum the hiring of between nine and ten new probation-only
caseworkers, at an annual cost of about $600,000. Because the new cases would be
scattered across a dozen DCF districts statewide, however, it may not be realistic to
expect to cover themin thisway. A better option might be to take the opportunity
presented by the expanded probation casel oads to switch to a system in which specialized
probation workers handle all probation-only cases, rather than caseworkers with mixed
caseloads. In order to make this change, and assign at least one dedicated probation
worker to handle the expanded caseload in each DCF office, DCF would need to add at
least 12 and as many as 15 new FTE probation-only caseworkers statewide—at an annual
cost of between $763,080 and $953,850.

Custody. Based on the court data alone, without further information on the needs
and circumstances of the 16- and 17-year-old misdemeanants whose cases are currently
handled in District Court, it would appear that the number of delinquent custody
dispositions (including both custody-only and custody-with-probation orders) would
double in the event of a shift of misdemeanants to Family Court. |If DCF custody cases
were to double, and the current average caseload of 16 were to remain constant, the
change would require DCF to hire an additional 22 caseworkers, at an annual cost of

about $1.4 million.
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When this figure is added to the projected annual cost of additional caseworkers
needed to supervise the expanded probation-only caseload, and the need for additional
supervisors and administrative support staff is also taken into account, it appears that as
many as 37 additional DCF staff could be necessary, at atotal annual cost approaching $3
million.

Detention and Placement. The impact of shifting 16- and 17-year-old
misdemeanants on detention and placement resources in the juvenile system is much
harder to estimate. The addition of older misdemeanants to the Family Court workload
would not actually add to the pool of juveniles technically eligible for pre-trial detention
at the Woodside Juvenile Rehabilitation Center, because 16- and 17-year-olds accused of
misdemeanors may aready be held in the facility’ s detention wing pre-trial. But because
thewing is also used as a placement for short-term sanctions and a response to probation
violations, it would likely be severely strained by the addition of hundreds of new
candidates for these uses.

Placement impact is even more unpredictable. No misdemeanants are currently
“placed” in the adult system, in the sense of being held for long periods for public safety
or other reasons. Limitations in the data—particularly the lack of information on the
possible treatment and other needs of this group—make it impossible to say with any
certainty how many of these youth might be thought to require substitute care if they
became the responsibility of DCF. But if we assume, based on current Family Court
dispositional patterns involving older youth, that DCF custody dispositions would be
doubled in the event of a shift, and that the projected new custody cases would be spread

across custody settings in the same way that 16- and 17-year-old delinquents in custody
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are currently spread, we might expect Vermont to incur something like $12 million in
annual substitute care costs as aresult of this change.
Blended Sentencing Change Options

Vermont’s Y outhful Offender law provides a mechanism whereby a cooperative
youth who would otherwise be sanctioned as a criminal may be returned to the juvenile
system for disposition purposes. The juvenile disposition is only conditional—with a
suspended adult sentence serving as a guarantee of good behavior—but in theory itis
better than an adult correctional sentence. The law is obviously intended to soften or
mitigate the effects of Vermont’stransfer laws, at least in individual cases, by offering an
avenue to aless harsh sanctioning system. In fact, however, the Y outhful Offender law is
rarely used. Juveniles themselves—who must initially seek Y outhful Offender treatment
in District Court—apparently perceive DOC sanctioning as lenient enough already.
Whether or not their choice is wise, they seem to prefer the consequences of a criminal
conviction over what may be amore intrusive form of sanction—involvement with DCF.

Given Vermont realities, the Y outhful Offender law may not be the kind of
blended sentencing law that is needed. A more useful option could serve as an
alternative to transfer for older and more serious youth, instead of a mechanism for
mitigating the effects of transfers that have already taken place. It would give State's
Attorneys an incentive—in the form of an enhanced array of potential sanctions—to try
older youth in Family Court. Over time, it would tend to strengthen prosecutors
confidence in the juvenile justice handling of older youth, and give the juvenile system
the tools it needs to live up to that confidence.

A number of states have blended sentencing statutes of this kind, described in the

body of the report, which could serve as models for Vermont.
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Jurisdictional Retention Change Options

Only asmall minority of states automatically cut off jurisdiction over delinquents
when they reach age 18. Current Vermont law, by making it impossible for delinquents
to be served, held or supervised beyond their 18" birthdays, drastically limits the juvenile
system’ s capacity to handle older offenders, whether they are serious or not.

Vermont’s low “age ceiling” would become afar more serious problem if any or
all of the 16- and 17-year-olds currently handled in District Court were shifted to Family
Court. Vermont trial judges responding to a survey conducted for this study clearly
indicated that extended jurisdiction beyond age 18 would be needed in the event of such a
change.

Fortunately, 44 states currently have laws empowering their juvenile courts to
retain jurisdiction beyond the age of their original jurisdiction, either as a matter of
course or in specialy defined circumstances. The basic types of extended jurisdiction
laws that Vermont might adapt for its own uses, with examples, are discussed in the body
of the report.

A Strategic Response to Jurisdictional Change

Vermont could respond operationally to the jurisdictional changes being
contemplated—simply absorbing the additional workload in the juvenile justice system,
expanding existing programs and operations to accommodate the influx of new cases—or
it could respond strategically. The latter approach would use the change as an
opportunity to identify bedrock values and beliefs, clarify and publicly articulate a
mission in line with them, and devel op system-wide goals and measurable objectives that

suit the mission.
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For Vermont’ s juvenile justice system, the introduction of alarge number of
additional delinquency cases involving older juveniles could represent area opportunity
to clarify and refocus on its delinquency responsibilities. Although afew other states
place authority over delinquency services in achild welfare agency as Vermont does,
there is no other state in which child welfare and delinquency functions are mingled as
thoroughly asin Vermont. Maintaining a clear focus on delinquency-related purposes
and goals has to be difficult under these circumstances. But the introduction of alarge
number of older delinquents to the juvenile system might provide the critical mass of
cases needed to make a true delinquency focus practical.

Conclusion

There are compelling reasons for Vermont to consider atering its approach to
older youth in conflict with the law. In handling a substantial majority of its 16- and 17-
year-old offenders in the same manner as adult criminals, Vermont is clearly far outside
the mainstream. Especially in view of recent advances in our understanding of the
profound developmental differences between adolescents and adults, it seemslikely that
the state would get better outcomes by trying and sanctioning these youth in ways that
appropriately take account of their developmental status and devel opmental needs.

But it isequally clear that such a change in approaches would cause substantial
disruptions. Vermont should not consider shifting older youth from the adult to the
juvenile system without adequate preparation and input from all system actors likely to
be impacted. In commissioning this study, Vermont has taken a good first step. But
before further steps are taken, every agency and individual involved in responding to
youthful offenders should have opportunities to weigh in, to contribute information and

perspective, and to help the state plan and prepare.
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In planning and managing the transition to ajuvenile justice system that is
capable of responding effectively to all juvenile-age offenders, Vermont can benefit from
the experience of Connecticut, which recently changed its laws to expand juvenile justice
jurisdiction to include 16- and 17-year-olds. By delaying full implementation for a
period of years, Connecticut gave itself an opportunity to achieve orderly change and
avoid unforeseen consequences. If Vermont chooses to change, it should similarly give
itself plenty of time to undertake a thoughtful planning process, appropriately reallocate
resources, complete new hiring and training initiatives, and establish or contract for

programming to meet projected service needs.
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Introduction

Statement of the Problem

In order to generate information needed for contingency planning, the Vermont
Agency of Human Services (AHS), Juvenile Justice Commission (JJC), and Children and
Family Council for Prevention Programs (CFCPP) commissioned this study of the likely
effects of a number of possible changesin Vermont’s handling of older juvenilesin
conflict with the law. Currently, the overwhelming mgjority of 16- and 17-year-old
youth are processed and sanctioned in the adult criminal justice system. However, taking
note of recent legislative proposals specifically aimed at altering or ending this practice,
aswell as an ongoing legislatively sanctioned review and reconsideration of the whole
legal framework governing judicial handling of juveniles accused of crimesin Vermont,
the state' s juvenile justice leadership saw the need for an objective assessment of the
probabl e consequences of shifting some or all these older youth from the criminal to the
juvenilejustice system. In order to anticipate and plan for these possible changes, they
needed projections of the costs each would entail, the services, programming and
resources each would call for, and the supporting statutory, policy and practice changes
each would necessitate.

Research Questions

To generate information that would be useful to policymakers seeking to
anticipate and plan for an array of possible changesin the way older juvenile offenders
are processed, served and sanctioned in Vermont, NCJJ sought the best available answers

to the following broad questions:



How areolder youth handled now? How are 16- and 17-year-old youth in
conflict with Vermont law currently being sorted into the juvenile and adult
criminal justice systems? How are they being processed? What services do

they receive? What resources are available to them in each of these systems?

What does the population look like? What isthe size of this group of 16-
and 17-year-old youth? What offenses bring them into the system? What

other characteristics do they show?

How else might they be handled? What alternative options for sorting,

processing, and serving them are possible and practical ?

What if someor all of thispopulation wer e shifted between systems?
What would be the size, offense profile and other characteristics of the group
of 16- and 17-year-old youth who would be shifted from the adult to the
juvenile justice system under each of these alternative options? What would
the juvenile system’ s population look like as a result?
e What would shifting this population mean in practice? What would be the
likely cost, resource, programming and other implications of each such shift?
e What other changes would such a shift require? What other changesin
law, policy and practice would each option require?
Strategy
To answer the above research questions, NCJJ took the following steps:
e [nitial research. NCJJ conducted preliminary legal and other research to
assess the current “boundaries’ separating the jurisdictions of the Family and

District Courtsin Vermont. We assessed Vermont law in terms of the forum



in which proceedings originate, the mechanisms by which they may be shifted
from the original forum, and the age at which Family Court jurisdiction over
offenders terminates and District Court jurisdiction begins. And we compared
and contrasted Vermont' s jurisdictional arrangements with those of other U.S.
states.

Fact-gathering. NCJJ staff made three information-gathering trips to
Vermont, supplemented by numerous telephone and e-mail communications
with key system actors, over the five-month period between May and
September of 2007. The basic purpose of these efforts was to document
policies, practices, procedures, and services for juveniles processed by Family
and District Courts, including the roles, responsibilities, and activities of key
systems, agencies, and individuals.

Survey. With the cooperation of the Administrative Judge for trial courts,
NCJJ conducted an e-mail survey of Vermont trial judges. The survey was
designed to assessjudicial attitudes regarding current jurisdictional
arrangements in Vermont, and to canvas the views of judges regarding
possible change options.

Data analysis. In consultation with the Vermont AHS Institutional Review
Board and various data-supplying agencies, NCJJ staff requested and received
access to data describing Vermont’ s handling of juvenile and young adult
offenders over multiple years. In the course of the project, we processed and
analyzed datasets on:

o Juvenilearrestsin Vermont;



o Vermont State’s Attorney’sfiling decisions involving juveniles;
o Vermont Family and District Court handling of juvenile-age cases; and
o Services and sanctions administered to juvenilesin the Department of
Children and Families (DCF) and the Department of Corrections (DOC).
Change options. Using what was learned from the legal research,
information-gathering, and preliminary data analysis, NCJJ staff developed a
theoretical continuum of possible jurisdictional change options for Vermont’s
consideration.
Initial focus group. At aJduly meeting in Montpelier, NCJJ staff presented
these possible change options, along with pertinent background information,
to afocus group of some twenty key system representatives convened by the
JCC. Inthe course of that meeting, we worked with the focus group to
achieve a consensus as to the change options that were appropriate for more
detailed impact-modeling and assessment.
Preliminary impact modeling. Over the next two months, NCJJ developed a
rough statistical analytic model for projecting the impact of the change
options.
Second focus group. In September, NCJJ staff presented the model to a
smaller focus group of key system representatives. At this meeting, group
members further refined the consensus regarding change and helped to clarify
required resources, costs, and benefits of the various options as well asthe
legidlative, policy, practice, and program changes required to support each

option.



e Model refinement and elaboration. Using what was learned at the second
focus group meeting, NCJJ refined and elaborated the impact projection
model. The results of this refinement and elaboration are presented in this

report.



The Current Borders of Vermont’s Juvenile Justice System

An examination of the laws that fix the boundaries between the juvenile
delinquency and adult criminal justice systemsin Vermont—including both laws defining
the general scope of Family Court jurisdiction in delinquency matters and transfer laws
that permit or require adult criminal handling of certain kinds of casesinvolving juvenile-
age offenders—indicates that Vermont departs radically from the jurisdictional scheme
adopted in most other states. Briefly, the exclusive original jurisdiction of the Family
Courtsis drawn very narrowly in Vermont, and transfer provisions are drawn very
broadly. Asaresult, the proportion of juvenile-age offenders who actually benefit from
Vermont’s juvenile justice system is unusually small.

The basic structure of Vermont law in this area can be briefly summarized:

Original jurisdiction. Generally, under 33 V.S.A. 85502, the Family Court
isgiven jurisdiction to hear any case involving a“child’—that is, a person
under the age of 18—accused of violating acriminal law.

e Jurisdictional cut-off. Inall but afew exceptiona cases, the Family Court’s
jurisdiction over ayouth in adelinquency matter is cut off by 33 V.SA.

85504 as soon as the youth turns 18.

e Judicial waiver. When ayouth age 10, 11, 12 or 13 is accused of any of alist
of twelve specified felonies, 33 V.S.A. 85506 authorizes the Family Court to
waive jurisdiction and transfer the matter to the District Court.

e Statutory exclusion. 33 V.S.A. 85506 also contains an “exclusion” provision

requiring that, when ayouth age 14 or older is accused of one of the specified



felonies, the case must initially be brought in District Court rather than Family
Court.

Specified offenses. For both waiver and exclusion purposes, the specified
felony offenses are murder, manslaughter, arson causing death, assault and
robbery with a dangerous weapon, assault and robbery causing bodily injury,
aggravated assault, kidnapping, unlawful restraint, maiming, sexual assault,
aggravated sexual assault, and burglary into an occupied dwelling.
Concurrent jurisdiction. Under 33 V.S.A. 85505, jurisdiction over all other
offenses committed by 16- and 17-year-olds (that is, non-excluded offenses) is
concurrent in the Family and District Courts—meaning that aVermont State’s
Attorney has unrestricted authority to “direct-file” a case against a 16- or 17-
year-old in District Court rather than Family Court, regardless of offense, and
without judicia approval or review.

Y outhful offender option. While juvenile-age defendants processed in
District Court are for the most part subject to the same criminal sanctions as
adults, the Y outhful Offender law, 33 V.S.A. 885505, 5529h—5529¢, affords
adual (or “blended”) sentencing option for certain juveniles entering a plea of
guilty or nolo contendere in District Court. If they can show that they are (1)
not dangerous and (2) still amenable to treatment and rehabilitation in the
juvenile system, they may move to have their cases transferred to Family
Court for Y outhful Offender dispositions. If atransfer is granted, the Family

Court imposes both a juvenile disposition and a suspended criminal sentence.



Once the juvenile disposition has been successfully completed, the criminal
case is dismissed.

When analyzed against the national background of jurisdictional boundary and
transfer laws, Vermont’ s statutory scheme presents four distinctive features.

1. The“ceiling” for delinquency jurisdiction in Vermont isvery low compared with
other states.

While Vermont may technically be numbered among the 38 states that give their
delinquency courts jurisdiction over minors generally, as a practical matter it probably
has more in common with the very tiny minority—now just two states'—that restrict
their delinquency jurisdiction to offenders age 15 and under. Thisisdueto a
combination of factors, the most important of which is the state’ s unrestricted concurrent
jurisdiction law for offenders 16 or older, which Vermont prosecutors have employed to
sweep most older juvenile offenders (especialy 17-year-olds) into the criminal system on
awholesale basis. But stakeholders agree that the general scarcity of secure holding and
sanctioning options for older youth in Vermont’ s juvenile system has also contributed.
So has the impossibility of retaining delinquency jurisdiction (except in the relatively rare
Y outhful Offender cases) beyond ayouth’s 18" birthday. (Only seven other states” cut
off juvenile court jurisdiction over adjudicated delinquents, for purposes of ongoing
supervision and completion of sanctions, at age 18.) All these unique features of

Vermont’ s approach tend to interact with and reinforce one another. As aresult,

! New York and North Carolina. Connecticut recently amended its jurisdictional age statute to bring the
state into line with the magjority. The change will be phased in over aperiod of years. See the section
entitled the Strategic Response to Jurisdictional Change in this report for amore detailed discussion.

2 Alaska, Arizona (case law), lowa, Kentucky, Nebraska, Oklahoma, and Tennessee.



Vermont youth effectively begin “aging out” of the juvenile system when they’ re only
16.

2. Thescopeof thejudicial rolein transfer decision-making isunusually narrow in
Vermont.

In the nation as a whole, the most common, the best established, and generally the
broadest and most flexible mechanism for moving youth across the boundary from the
juvenile to the adult criminal system isthe judicial waiver. A total of 45 states give
juvenile court judges discretion to waive jurisdiction over individual cases involving
minors, so that they can be prosecuted in criminal courts. Traditionally, the authority
givento judgesinthisareaisvery broad. A total of 21 states have “blanket” waiver
provisions, authorizing the court to waive any appropriate case, regardless of the offense
alleged, at least if the youth involved is above a specified age. Another 22 states
authorize judicia waiver for wholesale categories of offenses—such as all felony-grade
offenses. The latter group includes several New England states. In Maine, for example,
judges may waive jurisdiction over any juvenile, regardless of age, who is accused of a
crime punishable by imprisonment of one year or more. New Hampshire law gives
juvenile court judges discretion to waive any case involving ayouth of at least 15who is
accused of afelony, or ayouth of at least 13 who is accused of one of the serious offenses
enumerated in the waiver statute. In addition to eligibility thresholds, these and al other
judicial waiver laws prescribe broad criteriato guide the waiver decision, and provide
notice, hearing and other procedural protections designed to ensure that waiver decision-
making isfair, transparent and reviewable on appeal. But they invariably leave

considerable discretion to judges, trusting them to make an impartial decision based on



individualized consideration of each case and the juvenile justice system’ s capacity to
treat and rehabilitate the youth involved.

Vermont, by contrast, may have the nation’s narrowest and |east-used judicial
waiver law. Asnoted above, under 33 V.S.A. 85506, the Family Court is given
discretion to waive jurisdiction over certain cases—but only those involving accused
offenders under 14 who are accused of one of the twelve very serious “5506 offenses.”

In fact, children that young almost never commit offenses that serious. (According to
Family Court data, it appears that there was only one such waiver in one recent year.)

3. Vermont State’'s Attorneys may have broader discretionary authority to try older
juveniles as adultsthan prosecutorsin any other state.

Statutes giving prosecutors discretion to decide whether to file charges against
some minorsin juvenile or criminal court were once alegal novelty (as recently as 1969,
only two states had laws of this kind), but they have become more common in the past
two decades. A total of 14 other states now have prosecutorial discretion laws—but none
isquitelike 33 V.S.A. 85505. That statute essentially authorizes prosecutorsin Vermont
to file any matter involving a 16- or 17-year-old offender in District or Family Court.
(The only exception is for cases involving 5506 offenses, which must be filed in District
Court.) The statute sets neither a minimum offense threshold nor any prescribed decision
criteria. By contrast, of the 14 other states with prosecutorial discretion laws, 12 apply
only to cases involving selected serious offenses or felony-grade offenses. Even in the
two remaining states—Florida and Nebraska, which give prosecutors “blanket” filing
authority for some age group—the laws make some attempt to guide prosecutors

discretion or provide them with a standard for decision-making. In Nebraska, for
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example, prosecutors are required to give consideration to the same kinds of enumerated
factors that are ordinarily weighed by courts making waiver determinations.

4. Mechanismsdesigned to allow for flexibility and individualized consider ation
within Vermont’stransfer scheme do not seem to be working asintended.

Most states that dictate criminal handling of certain categories of juvenile
offenders, or else place decisions about that handling solely in the hands of prosecutors,
also buildinjudicia corrective or “fail-safe” mechanisms that allow judges to review the
circumstances of particular cases and determine whether they should be considered
exceptions to the general rule. The most common mechanisms of thiskind are “reverse
waiver” and “blended sentencing” provisions. Vermont has both, at least on the books.
Under 33 V.S.A. 85505, aDistrict Court presented with the case of a 16- or 17-year-old
who has been charged as an adult at the prosecutor’ s discretion (or that of a 14- or 15-
year-old charged with an excluded felony) “may forthwith transfer” the case to Family
Court if it chooses. And as has already been noted, under Vermont’s Y outhful Offender
law (33 V.S.A. 885505, 5529b—5529¢), even youth who are processed in District Court
may be able to get juvenile dispositionsin individual cases.

However, neither of these mechanismsis very widely used or even understood,
and neither can be said to be doing the job it was meant to do. The bare authorization to
“forthwith transfer” cases from District to Family Court specifies no grounds for such
transfers, and no standards to consult or criteriato use in deciding which cases to transfer
and which to retain. If the legislature intended that prosecutors would individualize filing
decision, the data does not reflect that this has occurred. So even though, as will be

shown more fully later in this report, Vermont State’ s Attorneys have generally elected to
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file cases against older juvenilesin District Court regardless of the seriousness of the
offensesinvolved, almost nothing in the way of ajudicial corrective has been applied.
District Court data for fiscal 2006 indicate that reverse transfers to Family Court occurred
in about 1% of all casesinvolving 16- and 17-year-olds.

The same pattern emerges in the way the Y outhful Offender law has functioned.
In theory, the law creates another kind of judicial corrective for individual cases—an
aternative to criminal sanctioning for juveniles who can show that they are not
dangerous and can still be successfully handled in the juvenile system. Thereis general
agreement among Vermont stakeholders that the Y outhful Offender mechanismis not
widely used, however. The reasons for this may have something to do with its
complexity—Dblended sentencing laws in other states tend to be simpler to apply and
more automatic in their operation than Vermont’s. But a more complete explanation
would have to take into account the likelihood that 16- and 17-year-old defendants are
simply not pushing for a judicial corrective to their wholesale handling in the criminal
system—either in the form of transfers to Family Court or blended sentences. The
possible reasons for that may lie in the ways they are actually sanctioned (or not

sanctioned) in the two systems, a subject that will be explored in the next section.
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Vermont’s Current Handling of Older Juveniles

How do Vermont’ s distinctive jurisdictional boundary, retention and transfer laws
play out in practice? Specifically, how do older youth get sorted into the juvenile and
adult criminal justice systems, and what happens to them afterwards?

The following simplified summary of the real-life consequences of the current
statutory scheme is based on analysis of recent arrest, prosecutor handling, court
processing and correctional data as well asinterviews with Vermont officials and work
with focus groups regarding local practices and procedures. It is necessarily superficial,
but it should convey a preliminary sense of who the youth currently on the border
between the juvenile and criminal systems are, how and why they are directed to one side
or the other, and what is their experience in the two systems.

Juvenile Arrests

Vermont’s arrest rate for youth under 18 iswell below the national average. In
2005, Vermont’ s juvenile arrest rate was 283 per 10,000 youth (compared with 638 per
10,000 nationally). Likejuvenile arrest rates elsewhere, it has declined substantially in
recent years, but Vermont’s juvenile arrest rate decline has been even steeper (30%
overall) than the national decline (12%). In 2005, Vermont had about 1,000 fewer
juvenile arrests than in 2000 (see Figure 1).

Asthey do elsewhere, youth aged 16 and 17 account for the majority of juvenile
arrests in Vermont, but most arrests of 16- and 17-year-olds are for relatively minor
offenses. Interms of the standard classifications used in reporting arrests to the FBI for
Uniform Crime Reporting purposes, the largest proportions of arrests of 16- and 17-year-

olds are for nonviolent property and public order offenses (see Table 1).
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Figure 1
Vermont Juvenile Arrest Rates, 2000-2005
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Table 1
Profile of Vermont Juvenile Arrestees, 2005-2006
Arrests of 16- & Proportion of All
Most serious offense 17-Year-Olds Profile Juvenile Arrests
Total 2,310 100% 60%
Person 350 15 50
Violent 60 3 51
Simple assault 280 12 50
Property 810 35 59
Burglary 130 6 67
Larceny-theft 320 14 56
Vandalism 140 6 50
Drugs 320 14 83
Public order 460 20 51
Disorderly conduct 220 10 58
Other 370 16 78
Liquor offense 220 10 46
DUI 100 4 98

Filing of Charges
Some incidents involving arrests of 16- and 17-year-olds do not reach the
attention of Vermont’s State’' s Attorneys or the Family or District Courts, because they

are referred directly by local police departments, county sheriffs and Vermont State

14



Police to pre-charge “Direct Referral” programs. Otherwise, State' s Attorneys make all
charging/filing decisions in these matters at their discretion. They may elect not to act at
al (or to return areferral to its source with a pre-charge diversion recommendation), to
pursue a case as a delinquency matter in Family Court, or to file criminal chargesin
District Court. (In an unknown number of cases, State’s Attorneys elect to “split”
charges arising from the same incident between the Family and District Courts, so that
the same youth appears on both dockets. A primary reason for thisis so that the youth
may be detained at Woodside.) But for the most part these decisions are not based on
detailed information regarding the characteristics or histories of the juvenilesinvolved, as
State’ s Attorneys have no access to such information at this stage.

In practice, when they do file charges, State' s Attorneys have largely elected the
District Court option for older youth. Informally charged cases involving accused
offenders of 16 or 17, District Court casesin fiscal 2006 outnumbered those in the Family
Court by more than three-to-one. These proportions were not uniform from county to
county, however. In fact, they varied from about two District Court cases for every
Family Court case involving 16- and 17-year-olds in some counties (Lamoille and
Franklin) to as many as six (Grand 1sle), seven (Washington) and even twelve
(Caledonia) District Court cases for every Family Court case.

Leaving aside the very small proportion of casesinvolving “5506 offenses’ that
had to be handled initially as criminal matters—just 14 cases, or about 1% of the total
cases involving 16- and 17-year-olds—it does not appear that State’s Attorneys' choices
of forum were driven primarily by offense type or offense seriousness. On the contrary,

86% of the casesfiled against 16- and 17-year-olds in District Court that year involved
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misdemeanor offenses. And while the aggregate offense profiles for the Family and
District Court dockets differ somewhat when cases involving older youth are examined, it
does not appear that the more serious cases ended up in the District Courts. For example,
16- and 17-year-olds accused of property and public order offenses had a higher chance
of being sent to District Court than those in the same age group accused of person
offenses.

In fact, the data suggest that—probably because juvenile jurisdiction ends at age
18—age aloneisdriving State’ s Attorneys' choices of forum. While cases involving 16-
year-olds were sorted more or less evenly between the Family and District Courts, a 17-
year-old’s chances of landing in District Court rather than Family Court were about

twelve-to-one.

Table 2
Delinquency Cases Disposed in Family Court, by Offense, FY 2006
Number of Cases Offense Profile
Most serious offense Age 16 Age 17 All Ages Age 16  Age 17 All Ages
Total 241 55 1,323 100% 100% 100%
Person 49 14 311 20 25 24
Violent 8 2 37 3 4 3
Simple assault 38 11 260 16 20 20
Property 85 19 482 35 35 36
Burglary 23 2 74 10 4 6
Larceny-theft 19 4 154 8 7 12
Vandalism 16 3 116 7 5 9
Drugs 19 6 69 8 11 5
Public order 61 12 274 25 22 21
Disorderly conduct 21 3 145 9 5 11
Obstruction of justice 22 2 46 9 4 3
Other 27 4 187 11 7 14
Liquor offenses 25 2 174 10 4 13
Counts presented in this table are cases, not charges.
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Table 3
Criminal Cases Disposed in District Court, by Offense, FY 2006
Number of Cases Offense Profile
Under Under
Most serious offense Age 16 Agel7 Age?24 Age 16 Agel7 Age?24
Total 301 654 6,561 100% 100% 100%
Person 52 97 741 17 15 11
Violent 5 18 109 2 3 2
Simple assault 43 74 584 14 11 9
Property 123 209 1,646 41 32 25
Burglary 12 23 127 4 4 2
Larceny-theft 60 88 681 20 13 10
Vandalism 25 35 279 8 5 4
Drugs 41 102 907 14 16 14
Public order 52 109 1,167 17 17 18
Disorderly conduct 23 54 466 8 8 7
Obstruction of justice 20 40 577 7 6 9
Other 33 137 2,100 11 21 32
Liquor offenses 9 72 559 3 11 9
Counts presented in this table are cases, not charges.

Post-Filing Diversion

Thefiling of chargesin either Family or District Court does not preclude informal
handling of a case, as post-charge diversion options are available in both systems.
Pursuant to 3 V.S.A. 88163-164, court diversions programs have been set up in every
county to resolve cases involving both juvenile and adult offenders through community
service, restitution, and other measuresin lieu of trial or adjudication. Programs are run
by local community-based organizations and are subject to the general administrative
oversight of the Office of the Attorney General. However, the “ gatekeeper” for diversion
in each county is the State' s Attorney, who not only develops general eligibility criteria
but also refersindividual cases for diversion. Family Court data indicate that about 18%
of casesinvolving 16- and 17-year-oldsin fiscal 2006 were diverted post-filing. But a
much higher proportion of casesinvolving 16- and 17-year-olds —about 37%—were
diverted from District Courts in the same year.
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Case Processing

There are differences between the Family and District Courts in the way cases
involving 16- and 17-year-olds are handled and in the ultimate dispositions they receive.
In practice, Family Court handling of those cases that are not diverted following an
arraignment-like initial hearing tends to be somewhat more formal and resource-
intensive. Counsdl is aways assigned, and sometimes a non-family guardian ad litem as
well. The youth’s parents/guardians are necessary parties, and so is the Department for
Children and Familiesif the youth is found delinquent and the case proceeds to a
disposition hearing—in which case DCF must prepare a disposition report containing an
assessment of the youth’s needs and resources and a detailed treatment plan and
recommendations. By contrast, in District Court a substantial proportion of cases
involving 16- and 17-year-olds, even when not diverted, are handled with diversion-like
procedura informality. Analysis of fiscal 2006 District Court data suggests that 13% of
non-diverted cases were handled as “fine-only” matters, meaning that they werein all
likelihood resolved by pleas at the first appearance and that defendants were never
assigned counsel. In such cases, it should be noted, unrepresented youth are pleading
guilty to criminal charges—and thereby acquiring criminal records—without necessarily
being informed of the long-term consequences.

Temporary Holding

Vermont has an exceptionally limited capacity for holding juveniles securely on a
temporary basis, while their cases are being resolved or their longer-term placements are
being arranged. A total of 16 secure beds are available, for boys and girls combined, in
the whole state, all in the Detention Program of the Woodside Juvenile Rehabilitation

Center. Because al of Vermont’s secure detention beds are located in one facility,
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moreover, they are of limited usefulness to much of the state—particularly in emergency
situations. A total of 16 additional short-term stabilization beds are available in three
facilities located el sewhere (five for boys, seven for girls, and four for boys and girls
combined), but these are classified “ staff-secure,” meaning that the facilities are not
locked.

Temporary holding of youth being processed in District Court is also problematic.
Minorsin the 16- and 17-year-old age group charged in District Court with felonies may
bejailed, but thisisrarely done. Pursuant to an interdepartmental DOC-DCF agreement
authorized by 33 V.S.A. 85801(d), minors charged in District Court with misdemeanors
may be temporarily held in the Detention Program at Woodside, but only when
Woodside' s detention population is below a certain level and contains no children under
13. Because this option is not aways available, 16- and 17-year-olds charged with
misdemeanors must occasionally be temporarily lodged in “ alternative detention staffed
by DOC personnel”—such as motel rooms. In fiscal 2006, there were 15 such alternative
lodgings, involving 14 youth, with an average stay of about 78 hours.

Dispositions

The primary dispositional choicesin delinquency cases handled in Family Court
are DCF probation and DCF custody. Y outh are typically placed in DCF custody when
they represent arisk to the public or cannot otherwise successfully compl ete their
disposition plans or have their treatment needs met. Of those Family Court cases
involving 16- and 17-year-olds that were not diverted and/or dismissed in fiscal 2006,
about half were ordered into DCF custody (with or without probation), and about half

received DCF probation.
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Y outh in DCF custody may be kept in their family homes, but are most often
placed elsewhere at the discretion of DCF, without further court order—in foster homes,
in any of about a dozen group homes and residential facilities under contract with DCF
around the state, in aroughly equal number of out-of-state facilities with which DCF
currently has contracts, or in the Woodside Juvenile Rehabilitation Center. Average
lengths of stay in these out-of-home placements vary, but tend to be at least ayear.

Y outh who are sentenced in District Court may receive avariety of sanctions,
some of which may overlap. Fiscal 2006 District Court data on cases involving 16- and
17-year-olds indicate that about 42% were diverted and/or dismissed, 27% were ordered
to DOC probation, 13% were required to pay fines or costs only, and about 11% received
sentences that involved some form of incarceration. For the most part, incarcerative
sentences could not have involved prison terms. DOC data show that as of the end of
fiscal 2006, only 5 (3%) of the 140 youth age 16-17 under departmental supervision were
actually imprisoned. Of therest, 132 (94%) were on probation and 3 (2%) were on “pre-
approved furlough” (a probation-like status that allows a person sentenced to a
correctional program to forego actual incarceration). Of youth in this age group who
were on probation, about 90% had been assigned to “low field supervision status’ on the

basis of aminimal DOC risk screening.
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The Range of Jurisdictional Change Options

Asthe preceding brief sketch makes clear, Vermont’s approach to older juveniles
(1) departs sharply from practice in most other states and (2) has at |east some effects that
no one could have intended. Arguably, Vermont youth are now being sorted into the
criminal justice system on the basis of no clear or consistent principle. Their
characteristics and needs have not been systematically investigated. Their offenses are
not generally serious. And they are hardly being supervised or sanctioned at all.
Assuming that this state of affairsis unsatisfactory, where could one begin to change it?

To help NCJJ frame a continuum of change options that might make sense for
Vermont, afocus group of Vermont juvenile and criminal justice professionals was
assembled in Montpelier on July 12, 2007. The focus group included representatives of
DCF and DOC, the Vermont General Assembly, the Vermont Judiciary, the State’s
Attorneys and the Office of the Defender General, as well as law enforcement, local
diversion and treatment providers, and other pertinent agencies and organizations
selected by the JJC. The group was given background information on Vermont’s current
approach and presented with avariety of jurisdictional change options. They were asked
not only to help NCJJ staff understand the likely impact of each change option on
Vermont’ s practices, resources, programs, and costs, but to choose particular change
options for more detailed impact-modeling and assessment.

The Need for Change

The group also addressed the broader question of the need for change. And while
there was no perfect agreement regarding what should be done to change Vermont’s

current approach, everyone seemed to acknowledge that some departure from the status
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guo was desirable. Other individual and group discussions with key actors conducted
during the course of this study supplemented and reinforced this view. From these
sources, a very basic case for change in Vermont emerged. The current system,
according to this consensus view, is not the product of a considered choice, but a series of
accidents and unintended interactions. It does not operate fairly or consistently. It seems
to befailing older juveniles. And it may be failing the public as well.

The current system was not intentionally created.

The state did not enact its package of jurisdictional age, retention, transfer and
blended sentencing laws all at once, but at various times and for various reasons. It
seems clear that in some cases, these laws have interacted—with one another and with
Vermont’s other policies and organizational arrangements—in ways that were not
foreseen. For instance, many observers agreed that the elimination of the Family Court’s
retention power in the 1990s had interacted with other laws and policies—especially the
broad discretion given to prosecutors to handle older youth as they saw fit and the long
stays that youth in custody typically spent in DCF placements—to erode the Family
Court’ s delinguency jurisdiction far beyond what was probably intended at the time of
the change.

The current system does not operate fairly or consistently.

Y outh appear to be going into the adult system for the wrong reasons or for no
reasons. Neither individual youth characteristics nor even offense seriousness seem to be
primary factorsin the decision. District Court tends to be “the path of least resistance”
for older youth, rather than an individualized choice. The juveniles themselves are not

resisting—but only because they are typically short-sighted regarding the consequences
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of criminal conviction (and may often be unrepresented by counsel aswell). Andin all
this the foundational principle of juvenile justice—that young peopl€’ simmaturity,
underdevel oped sense of responsibility, susceptibility to negative influences and outside
pressures, unformed characters, and greater capacity for rehabilitation and redemption
call for adifferent kind of justice response—seems to have been forgotten.

The current system is failing older juveniles.

Older youth are essentially “disappearing” into a system that is not designed or
equipped to understand their needs, let alone meet them. While a 2003 survey of risk
behavior administered to Community High School of Vermont students indicates
alarming differences between school-age youth in DOC custody and other Vermont high
school studentsin such areas as drug use, driving under the influence, suicide attempts,
and precocious sexua activity, DOC does not collect detailed information on most of its
16- and 17-year-olds, who are “adrop in amuch larger bucket” for the agency. The
agency understandably lacks focus, specialization, and expertise in this area, which will
always be peripheral to its main mission.

The current system may be failing the public as well.

Although a specific comparison of the long-term public safety outcomes of
juvenile and criminal handling of Vermont youth was far outside the scope of this study,
the research consensus now indicates that transfer laws that criminalize juvenile
offending are not effective in reducing or preventing violence generally, and in fact

actually tend to increase rates of violence among transferred youth.> Because “juvenile”

3 Task Force on Community Preventive Services. “Effects on Violence of Laws and Policies Facilitating
the Transfer of Juveniles from the Juvenile Justice System to the Adult Justice System: A Systematic
Review.” American Journal of Preventive Medicine 2007;32(4S):S7-S28.
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and “criminal” handling mean different things in different states, research conducted in
one state is not necessarily applicable in another. But at this point in the nation’s
experiment with transfer laws, any approach that involves large-scale transfer of whole
age groups of non-serious offenders must be regarded with suspicion from the

perspective of public investment and public safety.
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Change Options to be Explored

Following aday’ s discussion and review of background information on

Vermont’ s jurisdictional choices, the focus group recommended that three basic

jurisdictional change options be further explored:

Option One. First, the focus group asked NCJJ to explore the consequences
of changing to a system in which all cases against under-18 youth would
originate in Family Court. From there, they could be transferred to District
Court, but only with judicial approval following a discretionary waiver
hearing. Although the group was skeptical about the possibility of actually
bringing about such a change, they agreed that this “waiver-only option”
would be likely to have the largest system impact in terms of costs,
realignments, and processing disruptions, and thus would serve as an outer
limit to NCJJ srange of estimates.

Option Two. The focus group also asked for a projection of the impact of
changing to an arrangement like the waiver-only one, but with exceptions for
cases involving alleged offenseslisted in 33 V.S.A. 85506. In other words,
while most under-18 youth would be processed in Family Court (or else
transferred to District Court following an individualized waiver hearing in
Family Court), an exception would be made as under current law for the small
minority of offenders accused of 5506 offenses—whose cases would instead
originate in District Court. (Presumably, even for the latter group, a*“reverse
transfer” to Family Court would be possible in individual cases, as under
current law.)
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Option Three. Finaly, the focus group wanted information on the impact of
changing to a system in which (1) cases involving misdemeanors originate in
Family Court and can be transferred only by judges, (2) cases involving 5506
offenses originate in District Court and (3) athird category of casesinvolving
16- and 17-year-olds accused of felony-grade offenses may originate in either

forum, at the discretion of prosecutors.
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Quantitative Approach to Modeling
Jurisdictional Change Impacts

NCJJ employed both qualitative and quantitative methods to project the likely
impact of jurisdictional change options as directed by the focus group. To explore the
guantitative dimensions of change, NCJJ staff requested and reviewed recent data
collected by the Vermont State Police, State’ s Attorneys, Court Administrator’s Office,
DCF and DOC regarding the handling of juveniles and young adults under current law.
Overall, the court dataset emerged as the best source of the kinds of information needed
to estimate change impacts. Once it had been restructured to suit the needs of the project,
the court dataset provided straightforward indicators of the likely court and agency
workload shifts to be expected from various change options. And because the dataset
allowed us to see demographic, offense, and disposition information for 16- and 17-year-
olds handled as juveniles and adults under current law, it provided valuable clues asto
the other changes that may be expected as case volume shifts between systems.

The court file provided to NCJJ included information on cases closed between
January 1, 2005 and December 31, 2006, and covered all District Court casesin which
the offender was younger than 24 years old on the filing date as well as all Family Court
delinquency cases. We restructured the data to change the unit of count from “charges’
to “cases.”* We also restricted our analysis to cases disposed in Fiscal Y ear 2006
(between 7/1/2005 and 6/30/2006). For each case, we identified the charge associated

with the most severe disposition result. Once this charge was identified, we captured all

*Vermont primarily organizes its case processing data at the charge level, but charge-level information is
less useful for workload measurements than information at the caselevel. A “case” represents the
disposition of a court referral for one or more offenses charged on the same day. A caseinvolving multiple
charges is characterized by the charge that receives the most serious or restrictive disposition.
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of its case processing details, such as referral date, disposition date, demographic
characteristics of the person charged, and services ordered as part of the case disposition.

Using this restructured court data file, NCJJ staff employed a retrospective
analysis approach to estimate change impacts for purposes of this project. In other
words, we used information about the recent past to generate a rough prediction of the
future. By showing how past distributions of cases, workloads and age/offense profiles
in the juvenile and adult court systems would have differed if the jurisdictional ground
rules had been different, we arrived at approximations of the
distribution/workload/profile changes that might be expected in the future, if those
ground rules actually were to change.

The series of simplified tables will illustrate our approach on the most basic level.
Table 4a shows the volume of delinquency cases involving 16- and 17-year-olds that
were disposed in Family Court during FY 2006, as well as the total delinquency cases
disposed regardless of age. Table 4b shows the volume of criminal casesinvolving 16-
and 17-year-olds that were disposed in District Court during the same period. Suppose
the Family Court had handled all the casesinvolving 16- and 17-year-olds that were
disposed during FY 2006, and the District Court had handled none? Table 4c shows how
the Family Court’ s workload would have looked in that case. The “Percentage Increase”
column indicates that shifting all of these youth from District to Family Court would have

increased the Family Court’ s delinquency workload by 72%.
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Table 4a
Delinquency Cases Disposed in Family Court,

FY 2006
Age 16 Age 17 All Ages
241 55 1,323
Table 4b
Criminal Cases Disposed in District Court,
FY 2006
Age 16 Age 17 Both Ages
301 654 955
Table 4c
Adjusted Family Court Delinquency Case
Workload
Percent
Age 16 Age 17 All Ages Increase*
542 709 2,278 2%

* The increase between the known delinquency workload and the
adjusted delinquency workload.
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Jurisdictional Change Option One:
A Waiver-Only System

Instead of the current arrangement, in which judges are ailmost never called upon
to decide whether young offenders should be tried as criminals, Vermont could place
such decisionsin judicial handsonly. Infact, there are seven states in which judicial
waiver isthe only mechanism by which ajuvenile-age offender may be transferred to
criminal court.® In order for Vermont to join those states, legisiators would have to
rewrite 33 V.S.A. 85506(a), which authorizes Family Courts to waive jurisdiction over
only anarrow category of cases (involving very young, very serious offenders), and
instead make waiver available in abroad range of cases. Minimum age and offense
thresholds for waiver would have to be set, if desired, and decision criteria specified. At
the same time, both 33 V.S.A. 85505(b), which mandates criminal handling for one class
of cases, and 33 V.S.A. 85505(c), which authorizes prosecutors to exercise broad
discretion in filing others, would have to be repealed.
In anutshell, the resulting system would have the following features:
e No cases are statutorily excluded from Family Court jurisdiction.
e State's Attorney has no discretionary power to file cases against juvenilesin
District Court initialy.

e Family Court may waive individual casesto District Court, following a State’s
Attorney’ s motion and a transfer hearing.

The fundamental advantages of such a system for making transfer decisions are

obvious: individualization, transparency, and reviewability. Criminal handling is never a

® Hawaii, Kansas, Maine, Missouri, New Hampshire, Tennessee, and Texas.
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default or path-of-least-resistance option, always a deliberate choice based on impartial
consideration of the circumstances of the individual youth. Both sides have aright to be
heard on the issue, to appeal to known standards, to show exceptional circumstances.
Judges make decisions on the basis of arecord, and explain their reasoning. If they
should err, their errors can be reviewed and redressed.

Unfortunately, the system has obvious disadvantages as well. Waiver-only
systems feature considerable procedural formality—motions, hearings, opinions, and
appeals.® Results may be inconsistent and unpredictable from a policymaking point of
view. Partly for that that reason, any general deterrence message that may be associated
with inflexible and categorical transfer lawsis entirely lost.

The focus group predicted that the waiver-only option would require far more
transfer hearings—which are currently amost unheard of in Family Court. Conceivably,
these hearings “ could stop the Family Court in itstracks,” as one participant put it. On
the other hand, there was some question as to whether, at least in some counties, this
option would involve anything more than moving transfer hearings—and judicial
resources—from District Court to Family Court. (Under current law, accused juvenile-
age offender charged in District Court can seek to have their cases transferred to Family
Court, and hearings on these transfer motions are said to be frequent in some counties but
not others.)

According to a prosecutor in the focus group, there would probably be alarge

volume of waiver motions immediately following a change in the transfer laws, as State’s

® Under its current statutory scheme, Vermont waiver hearings would not even be informed by DCF
assessments, since DCF is not made a party to a delinquency proceeding until after the merits have been
decided.
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Attorneys accustomed to handling older youth in District Court would aggressively seek
to bring about the same result through waiver, at least in cases that they would regard as
serious. Thistendency would likely diminish over time, however. Nationally, the
proportion of juvenile cases in which prosecutors seek waiver is not known, but waiver is
granted in only about 1% of petitioned delinquency cases.” If Vermont Family Court
judges were to waive jurisdiction at the national rate, it would mean only about 23 cases
waived per year. But it should be remembered that the national waiver rate is derived
mostly from states that have categorically excluded many serious cases from juvenile
court jurisdiction—making it less likely that waiver isrelied on as a primary transfer
mechanism.

Responses to ajudicial survey conducted for this project offer some cluesto how
awaiver-only system might work in practice.® About athird of Vermont'strial judges
submitted responses to the survey, which sought information regarding their general
positions on jurisdictional change as well astheir specific views on transfer decision-
making. The judges generally endorsed the notion of a system in which youth are
transferred primarily (if not exclusively) on an individualized basis, following a hearing
before ajudge. In ranking factors that should influence the transfer decisions, the judges
chose age as the most important factor, followed by offense characteristics, offense level,
and prior record, in that order. They cited a number of other changes that would be
needed in the event of a change to awaiver-only system, including more judge/court time

for hearings, more attorneys and guardians ad litem, clear decision guidelines, and a

7 Snyder, H. and Sickmund, M. (2006). Juvenile Offenders and Victims: 2006 National Report.
Washington, DC: U. S. Department of Justice, Office of Justice Programs, Office of Juvenile Justice and
Delinquency Prevention.

8 The survey is reproduced in Appendix A.
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“neutral” screening or evaluation tool® to gather pre-hearing information relevant to the
waiver decision. Finally, when asked how Vermont’s juvenile justice system might need
to change to accommodate more 16- and 17-year-olds, most specified that the system
would need more “teeth” (especially for noncompliant youth) and the power to retain
jurisdiction beyond age 18.
Impact of Option One on Court Workloads and Case Profiles

How would a change like this impact court workloads in the juvenile system?
What kinds of offenders would be shifted, at least initially, from District to Family
Courts? Table 5 shows both the volume and offense profiles of disposed cases involving

older youth in the Family and District Courts during FY 2006.

Table 5
16- and 17-year-olds Disposed in Family and District Courts, by Offense
Delinquency Cases Disposed Criminal Cases Disposed
in Family Court, FY 2006 in District Court, FY 2006
Most serious offense Age 16 Age 17 All Ages Age 16 Age 17 Both Ages

Total 241 55 1,323 301 654 955
Person 49 14 311 52 97 149
Violent 8 2 37 5 18 23
Simple assault 38 11 260 43 74 117
Property 85 19 482 123 209 332
Burglary 23 2 74 12 23 35
Larceny-theft 19 4 154 60 88 148
Vandalism 16 3 116 25 35 60
Drugs 19 6 69 41 102 143
Public order 61 12 274 52 109 161
Disorderly conduct 21 3 145 20 40 60
Obstruction of justice 22 2 46 23 54 77
Other 27 4 187 33 137 170
Liquor offenses 25 2 174 9 72 81

Counts presented in this table are cases, not charges.

° DCF has recently adopted the Y outh Assessment Screening I nstrument (the Y ASI), which assesses both
risks and needs. A pre-screening tool isused for all cases. Depending upon therisk level, amore
comprehensive screening tool may be employed as well.
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The hypothetical effect of shifting District Court cases involving 16- and 17-year-

olds to the Family Court’s docket is shown in Table 6. As can be seen, such a shift

would have increased the Family Court’s overall delinquency workload by 72%. Bear in

mind, however, that the increase to the Family Court’s overall workload would have been

much smaller. Although NCJJ did not analyze data on the other kinds of cases handled

by Vermont’s Family Courts—including domestic matters (divorce, annulments, etc.),

child support, child abuse and neglect, unmanageabl e cases, mental health commitments,

etc.—there were areported total of 19,680 Family Court case dispositions of all kinds

during fiscal 2006.° Accordingly, the addition of all the criminal cases involving 16-

and 17-year-olds to the Family Court’s docket that year would have increased its overall

workload by less than 5%.

Table 6
Impact of Moving all 16- and 17-year-olds from District to Family Court
Adjusted Family Court
Delinquency Case Workload Percent

Most serious offense Age 16 Age 17 All Ages Increase*
Total 542 709 2,278 72%
Person 101 111 460 48

Violent 13 20 60 62

Simple assault 81 85 377 45
Property 208 228 814 69

Burglary 35 25 109 47

Larceny-theft 79 92 302 96

Vandalism 41 38 176 52
Drugs 60 108 212 207
Public order 113 121 435 59

Disorderly conduct 41 43 205 41

Obstruction of justice 45 56 123 167
Other 60 141 357 91

Liquor offenses 34 74 255 47
Counts presented in this table are cases, not charges.
* The increase between the known delinquency workload and the adjusted delinquency workload.

19\/ermont Judiciary. Annual Statistics: Family Court of Vermont, Summary for year ending June 30, 2006.
Available online: <http://www.vermontjudiciary.org/stats/2006-family.pdf>.
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From Table 6 it is also possible to see how shifting all casesinvolving older youth
from District to Family Court would not only expand but change the nature of the Family
Court’ s delinquency workload. First, and most obviously, the typical Family Court
delinquent would age considerably. Currently, 16- and 17-year-olds account for just one-
fifth (22%) of the delinquency workload in Family Court. But if the older juvenilesin
District Court became the Family Court’ s responsibility, they would account for 55% of
the Family Court’ s adjusted delinquency workload.

Thetypical Family Court case would involve different offense types as well.

Drug and larceny-theft cases would make up a larger proportion of the cases handled—
together they would account for 30% of the overall delinquency workload increase. Asa
proportion of the Family Court’ s adjusted workload, drug cases would rise from 5% to
9%.

Dispositional Impact of Option One

There are two basic ways of using the existing court data to shed light on what
would be likely to happen to the 16- and 17-year-olds who would be shifted to the
original jurisdiction of the Family Court under the waiver-only jurisdictional option—
what sorts of dispositions they would receive, how they would need to be served, and
what changes in staffing and programming might be called for to accommodate them.
The first method is based on an examination of what the Family Court has done with
similar juveniles. The second is based on what the District Court in fact did with these
juveniles.

Table 7 illustrates the first approach. In the left-hand column, it shows the
primary dispositions actually received in Family Court during fiscal 2006 by 16- and 17-

year-olds. The second column shows, for the sake of comparison, dispositions received
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by juvenilesin general. (Dispositions aren’'t exclusive, so they don’t add up to the total at

thetop.) Thethird column, on the other hand, does not show real dispositions handed

down in District Court—instead it applies the Family Court’s dispositional approach to

the actual District Court cases. It assumes that the Family Court would respond to similar

age/offense combinations consistently, and uses that assumed consistent pattern of

dispositional tendencies to estimate the proportion of cases from District Court that

would have received specific dispositions. ( The next two columns show, for each

disposition, how many added cases would receive that disposition according to these

assumptions, and the final column shows the percentage by which the total number of

cases receiving that disposition in Family Court would increase.

Table 7
Estimated New Service Workloads Based on Family Court
Dispositional Tendencies

Delinquency Cases Cases from
Disposed in Family Court,  District Court, New Family Court
FY 2006 FY 2006 Service Workloads Percent
Disposition Ages 16 & 17 All Ages Ages 16 & 17  Ages 16 & 17 All Ages  Increase*
Total Cases Disposed 296 1,323 955 1,251 2,278 72%
Diversion 53 374 121 174 495 32
Probation Only 119 486 402 521 888 83
DCF Custody 128 479 506 634 985 106

* The increase between the known delinquency workload and the expected delinquency workload.
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Of course, Family Court judges would object that they don’t respond to similar
age/offense combinationsconsistently,” or at least don’t mean to do so. That is not the
purpose of juvenile justice disposition-making—which is supposed to be primarily need-
based rather than offense-based. However, information on the needs of 16- and 17-year-
oldsin the adult system is simply not available. Some proxy for individual needs and
circumstances must be used for prediction purposes, and age/offense information is the
best available stand-in. Moreover, it islikely that there is some broad consistency in the
dispositional treatment of particular age/offense combinations, since youth in each
age/offense group are likely to have other needs and circumstances in common.

Granting the assumptions that underlie this approach to service impact projection,
it will be seen that moving all criminal court cases involving 16- and 17-year-olds from
District to Family Court would have increased the number of delinquency cases receiving
probation only by 83%. Delinquency cases receiving custody dispositions—whether or
not they receive probation as well—would more than double. Thisis another way of
saying that cases in the District Court tended to be the kinds of cases (in age/offense
terms) that receive probation and custody ordersin Family Court. By comparison, they
tended not to be the kinds of cases (again, in terms of age and offense) that are usually
diverted in Family Court—so the expected increase in diversions, if these cases were

added to the Family Court docket, would be only 32%. '

™ Note that NCJJ s analysis of Family Court dispositional patterns takes age and offense into account. In
other words, it does not simply calculate the overall percentage of cases that currently receive a particular
disposition in Family Court, and apply that percentage to the expanded Family Court caseload. But one
might also employ this method, dispensing with the offense information and simply assuming that the
Family Court would dispose of the expanded group of 16- and 17-year-olds in the same manner—and in
the same proportions—in which it currently disposes of 16- and 17-year-olds, regardless of offense. This
simpler approach yields slightly different results: the overall number of cases that would be expected to
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There is another way to estimate what array of dispositions these cases would
receive in Family Court, and that isto look at what dispositions they actually received in
District Court. The assumption behind this method is that, though the two courts have
different purposes and orientations, there would still be some consistency in the way they
responded to an identical group of young offenders—at least where they have similar
dispositional options available to them. In fact, a straight probation order can be thought
of as the same basic type of sanction, whether it isin the adult or juvenile system, and
diversion generally is the same sanction regardless of the referring court. Accordingly, a
more accurate way of estimating Family Court dispositions for newly added cases
involving 16- and 17-year-olds may be simply to count the parallel dispositions received
in District Court.

Table 8 takes this approach. Here we see that, although cases involving 16- and
17-year-olds were not often diverted at the Family Court level, and cases of the type
handled in District Court were even more rarely diverted in Family Court—so that we
were led to believe that only 121 additional cases would be diverted under the analysis
based on Family Court-level practice in similar cases—in fact more than a third of these
cases were diverted at the District Court level. If we assume that the same cases would
be diverted at the Family Court level, it greatly increases the number of diversion cases
we would expect in the event of a shift—from 121 to 355 cases. Conversely, cases of the
age/offense types handled in District Court received probation-only dispositionsin

Family Court more than 40% of the time—but the same cases actually received probation

receive probation only would increase by 79%, the number of custody cases would increase 86%, and the
number of diverted cases would increase 46%.
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in District Court just 27% of the time. That greatly lowers our estimate of the number of

new probation-only cases that would result from a shift—from 402 to 262.

Table 8
Estimated New Service Workloads Based on District Court Dispositions
Delinquency Cases Cases from
Disposed in Family Court,  District Court, New Family Court

FY 2006 FY 2006 Service Workloads Percent
Disposition Ages 16 & 17 All Ages Ages 16 & 17  Ages 16 & 17 All Ages  Increase*
Diversion 53 374 355 408 729 95%
Probation 164 674 262 426 936 39

Counts are cases, not charges.

* The increase between the known delinquency workload and the expected delinquency workload.

What about District Court sentences involving incarceration of 16- and 17-year-
olds? Although about 11% of these cases resulted in a sentence involving some kind of
incarceration, it is difficult to form an accurate picture of what this means from the court
data alone, and even more difficult to trandlate it into an equivalent form of Family Court
disposition. In any case, it is clear that amost none of these incarcerations involved the
kind of long stays that are typical of residential carein Vermont’s juvenile system. At

the end of fiscal 2006, only five 16- and 17-year-olds were imprisoned in DOC facilities.
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Jurisdictional Change Option Two:
Waiver With Exclusions

A somewhat more likely change, according to the focus group consensus, would
be to an arrangement like the waiver-only one, but with exceptions for the small minority
of youth accused of the serious offenses listed in 33 V.S.A. 85506—whose cases would
instead originate in District Court as under current law. Apart from these exceptional
cases, the “waiver with exclusions’ option would require that under-18 youth either be
(1) processed in Family Court or else (2) transferred to District Court only with a Family
Court judge’ s approval, following a hearing.

In anutshell, the resulting system would have the following features:

o All cases except 5506 cases originate in Family Court, and may be waived to
District Court only on an individual basis, following State’ s Attorney’s
motion and atransfer hearing.

e 5506 offenses are statutorily excluded from Family Court jurisdiction.

e State’'s Attorney has no discretionary power to file other cases against
juvenilesin District Court initially.

The waiver-plus-exclusions arrangement is by far the most common nationally. A
total of 25 states have settled on this juvenile transfer scheme—in which most cases
involving juveniles cannot reach the criminal courts except after formal, individualized
consideration, while arelatively small but symbolically important minority get there
automatically. Thereis probably areason for this. InVermont, for example, the focus
group recognized that the waiver-plus-exclusions option may not be fundamentally very

different from the waiver-only option, because the vast maority of cases involving
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juveniles of any age fall far below the 85506 threshold of seriousness. But politically, the
change would nevertheless be far easier to make—because it would forestall certain
emotional objections associated with exceptional cases.

The arrangement may also be more stable and workable in the long run.
Experience in other states has shown that, when the hard cases are taken out of the mix
by an exclusion provision, resort to cumbersome judicial waiver proceduresis seldom
necessary. That may be why a state like Pennsylvania, which has awaiver-plus-
exclusions transfer scheme, sees fewer than half a percent of its formally processed
delinquency matters waived to criminal court. Most system actors there—including
prosecutors as well as judges—have come to understand that the juvenile system is the
appropriate forum for handling offenders of juvenile age; that the legislature has already
provided for the anomalous cases that are exceptions to the general rule; and that motions
to waive should therefore be rarely brought and even more rarely granted.

The following series of tables give a sense of how a change to a waiver-with-
exclusions arrangement might impact Family Court workloads, what kinds of offenders
would be shifted from District to Family Courts, and what sorts of dispositions they
would be likely to receive. However, it is not necessary to discuss them in detail,
because they hardly differ from the previous set of tables. Only 14 cases against 16- and
17-year-old youth involved 5506 offensesin fiscal 2006. (Theseincluded five
aggravated assault cases, three violent sex offense cases, two homicide cases, two
robbery cases, and one burglary case.) Accordingly, the number of youth being shifted

from one system to the other in these tables has simply been reduced from 955 to 941.
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Table 9

Delinquency and Non-5506 Offense Cases Involving Older Youth
in Family and District Courts

Delinquency Cases Disposed
in Family Court, FY 2006

Non-5506 Cases Disposed
in District Court, FY 2006

Most serious offense Age 16 Age 17 All Ages Age 16 Age 17 Both Ages
Total 241 55 1,323 298 643 941
Person 49 14 311 49 87 136
Violent 8 2 37 2 9 11
Simple assault 38 11 260 43 74 117
Property 85 19 482 123 208 331
Burglary 23 2 74 12 22 34
Larceny-theft 19 4 154 60 88 148
Vandalism 16 3 116 25 35 60
Drugs 19 6 69 41 102 143
Public order 61 12 274 52 109 161
Disorderly conduct 21 3 145 20 40 60
Obstruction of justice 22 2 46 23 54 77
Other 27 4 187 33 139 172
Liquor offenses 25 2 174 9 72 81
Counts presented in this table are cases, not charges
Table 10
Impact of Moving 16- and 17-year-old Non-5506 Offense Cases
from District Court to Family Court
Adjusted Family Court
Delinquency Case Workload Percent
Most serious offense Age 16 Age 17 All Ages Increase*
Total 539 698 2,264 71%
Person 98 101 447 44
Violent 10 11 48 30
Simple assault 81 85 377 45
Property 208 227 813 69
Burglary 35 24 108 46
Larceny-theft 79 92 302 96
Vandalism 41 38 176 52
Drugs 60 108 212 207
Public order 113 121 435 59
Disorderly conduct 41 43 205 41
Obstruction of justice 45 56 123 167
Other 60 143 359 91
Liquor offenses 34 74 255 47
Counts presented in this table are cases, not charges.
* The increase between the known delinquency workload and the adjusted delinquency workload.
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Table 11
Estimated New Service Workloads Based on Family Court Dispositional
Tendencies for Non-5506 Cases

Delinquency Cases Cases from
Disposed in Family Court,  District Court, New Family Court
FY 2006 FY 2006 Service Workloads Percent

Disposition Ages 16 & 17 All Ages Ages 16 & 17  Ages 16 & 17 All Ages  Increase*
Total Cases Disposed 296 1,323 941 1,237 2,264 71%

Diversion 53 374 121 174 495 32

Probation Only 119 486 394 513 880 81

DCF Custody 128 479 505 633 984 105

* The increase between the known delinquency workload and the expected delinquency workload.

Table 12
Estimated New Service Workloads Based on District Court Dispositions for Non-5506 Cases
Delinquency Cases Cases from
Disposed in Family Court,  District Court, New Family Court
FY 2006 FY 2006 Service Workloads Percent

Disposition Ages 16 & 17 All Ages Ages 16 & 17 Ages 16 & 17 All Ages  Increase*
Diversion 53 374 355 408 729 95%
Probation 164 674 256 420 930 38

Counts are cases, not charges.

* The increase between the known delinquency workload and the expected delinquency workload.

As noted above, forming an accurate picture of the respective courts disposition
patterns with respect to secure placement/incarceration is difficult from the court datasets
alone. But again, the rarity of secure placement/incarceration in Vermont would mitigate
against any large impact from the shift contemplated here. Even more importantly, the
cases that would be retained in the adult system would be precisely those most likely to
require secure holding. Of the 14 cases involving 16- and 17-year-olds charged with

5506 offensesin fiscal 2006, nine received some form of post-disposition incarceration.
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Jurisdictional Change Option Three:
Restore Misdemeanor Cases to Family Court

The third option NCJJ was asked to explore would essentially narrow the scope of
the State's Attorney’ s discretionary authority to file any case against a 16- or 17-year-old
in District Court—making it applicable only to cases involving fel ony-grade offenses.
Misdemeanor cases would have to originate in Family Court.

This option was little discussed in the focus group’ s July meeting. However, after
being presented with further information on the option at a subsequent meeting in
September, along with preliminary data on its likely consequences, the reconvened focus
group clearly signaled a strong preference for it, as the most practical and politically
workable of the change options.

The scheme that would result from this change would be the following:

e Most cases—including al cases involving misdemeanors—originate in
Family Court and can only be waived to District Court on an individua basis,
following a State' s Attorney’ s motion and a transfer hearing.

e Casesinvolving 5506 offenses continue to be excluded from Family Court
jurisdiction, and must be filed in District Court.

e Handling of casesinvolving 16- and 17-year-olds accused of other feloniesis
the same as under current lav—that is, they may originate in either forum, at
the discretion of prosecutors, but will presumably continue to befiled in

District Couirt.



Eight other states' have jurisdictional transfer systems resembling this one—in
which some cases can only be transferred to criminal court by judges on an individual
basis, others are categorically excluded, and still others are left to the filing discretion of
prosecutors.

From Vermont’s perspective, there would be several considerable advantagesto
thisarrangement. First, it squarely addresses the problem, or at least the bulk of the
problem, because misdemeanants make up 86% of al 16- and 17-year-olds being handled
in District Court. Second, it targets only the less serious offenders, who are likely to be
more easily accommodated in the juvenile system. Third, because it retains existing
transfer arrangements for serious cases, it will be that much easier to sell politically. And
fourth, it will probably avoid the problems, costs and delays associated with frequent
waiver motions and hearings: State’ s Attorneys would have little incentive to bring
transfer motions in misdemeanor cases, and would be unlikely to go to the trouble except
inunusual circumstances.

The following tables indicate how shifting misdemeanor cases would likely
impact Family Court workloads, change offense profilesin Family Court, and affect
demand for dispositional servicesin the juvenile system. Because misdemeanants form
such alarge proportion of the District Court’ s workload involving 16- and 17-year-olds—
829 out of 955 cases—the tables are broadly similar to those already presented. Still, in
view of the focus group’ s enthusiasm for this option, it’s worth exploring them in detail,
and using them to make tentative projections about resource and other costs that might be

associated with the change.

12 Arizona, Cdlifornia, Delaware, Florida, Georgia, Louisiana, Oklahoma, and Virginia.
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Impact of Option Three on Court and Legal System Workloads and Case
Profiles

Table 13 shows both the volume and offense profiles of disposed cases involving
older youth in the Family and District Courts during fiscal 2006. Table 14 shows the
hypothetical effect of shifting District Court misdemeanor cases to the Family Court’s
docket. The Family Court’s delinquency workload rises by 63%--a substantial increase,
but less than the 72% increase that would result if all cases were shifted. (Here again, it
should be borne in mind that delinquency cases represent only a small proportion of the
Family Court’ s business, so the increase to the Family Court’s overall workload would be
considerably smaller—Iless than 5%)

The offense profile of the Family Court’ s adjusted caseload following its
absorption of 16- and 17-year-old misdemeanants would be different, but not radically
different, from that of its current caseload. Generally, the proportion of drug, obstruction

of justice and larceny-theft cases would rise the most.

Table 13

Delinquency and Misdemeanor Cases Involving Older Youth in Family and District Courts

Delinquency Cases Disposed Misdemeanor Cases Disposed
in Family Court, FY 2006 in District Court, FY 2006

Most serious offense Age 16 Age 17 All Ages Age 16 Age 17 Both Ages
Total 241 55 1,323 261 568 829
Person 49 14 311 47 1 124
Violent 8 2 37 0 0 0
Simple assault 38 11 260 43 73 116
Property 85 19 482 94 152 246
Burglary 23 2 74 0 0 0
Larceny-theft 19 4 154 54 80 134
Vandalism 16 3 116 22 30 52
Drugs 19 6 69 38 99 137
Public order 61 12 274 49 104 153
Disorderly conduct 21 3 145 20 39 59
Obstruction of justice 22 2 46 23 54 77
Other 27 4 187 33 137 170
Liquor offenses 25 2 174 9 72 81

Counts presented in this table are cases, not charges
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Table 14
Impact of Moving all 16- and 17-year-old Misdemeanants
from District Court to Family Court
Adjusted Family Court
Delinquency Case Workload Percent

Most serious offense Age 16 Age 17 All cases Increase*
Total 502 623 2,152 63%
Person 96 91 435 40

Violent 8 2 37 0

Simple assault 81 84 376 45
Property 179 171 728 51

Burglary 23 2 74 0

Larceny-theft 73 84 288 87

Vandalism 38 33 168 45
Drugs 57 105 206 199
Public order 110 116 427 56

Disorderly conduct 41 42 204 41

Obstruction of justice 45 56 123 167
Other 60 141 357 91

Liquor offenses 34 74 255 47
Counts presented in this table are cases, not charges.
* The increase between the known delinquency workload and the adjusted delinquency workload.

The increases in delinquency cases that would be expected from shifting
misdemeanants from District to Family Court would not be uniformly distributed across
counties. Family Court delinquency cases would increase as little as 33% or as much as
94%, depending on the county (see Table 15). In Chittenden County, which handled
about a quarter of Vermont’s delinquency cases in fiscal 2006, the delinquency casel oad

would rise about 60%.

2 But note that probation and other responsibilitiesin juvenile cases are assigned according to DCF district
office service areas, which do not correspond precisely to county boundaries. Because District Court data
do not reflect an offender’ s DCF district service area, in the following section we use a different method for
estimating how many of these hypothetical new cases would be assigned to each district caseload.
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Table 15
County Impact of Moving 16- and 17-year-old Misdemeanants from District to Family Court

Delinquency Cases Cases from
Disposed in Family Court,  District Court, New Family Court

FY 2006 FY 2006 Service Workloads Percent
Disposition Ages 16 & 17 All Ages Ages 16 & 17  Ages 16 & 17 All Ages  Increase*
State 296 1,323 830 1,126 2,153 63%
Addison 15 53 41 56 94 77
Bennington 34 113 83 117 196 73
Caledonia 6 67 63 69 130 94
Chittenden 79 305 184 263 489 60
Essex 1 6 2 3 8 33
Franklin 32 115 63 95 178 55
Grand Isle 1 6 5 6 11 83
Lamoille 6 40 13 19 53 33
Orange 17 43 30 47 73 70
Orleans 15 77 35 50 112 45
Rutland 32 158 71 103 229 45
Washington 15 121 20 105 211 74
Windham 26 134 77 103 211 57
Windsor 17 85 73 90 158 86

* The increase between the known delinquency workload and the expected delinquency workload.

This shift will impact the Juvenile Defender system, aswell. Thisimpact has not
been analyzed in detail. However, in the juvenile system, the expectation will be that
counsel represents youth; often thiswill be at public expense.

Impact on Juvenile Justice System of Care Programming, Services and
Staffing

How would shifting responsibility for 16- and 17-year-old misdemeanants from
the adult to the juvenile justice system—the change option considered most realistic by
the focus group—impact programming, services, and required staffing levels?
Obviously, we can make some broad conjectures about this on the basis of estimates of
the volume of cases that would likely have shifted, the ages and offenses of the youth
involved, and the way similar youth have been handled in the juvenile and adult systems

in the past. But the most useful information for purposes of estimating program and
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service impact—the actual risks/needs of the population of 16- and 17-year-olds
involved—was not available.**

Moreover, predictions in this area—even far more precise predictions than are
possible to us given the available data—are of limited usefulness, because much of what
happens will be driven by conscious policy decisions rather than mere numbers of youth
shifted. Inreality, al of the 16- and 17-year-olds being discussed here are already the
responsibility of Vermont’s Agency for Human Services. Thereisno “influx” of
offenders being anticipated from anywhere—no new wave of crime or immigration. A
guestion has simply arisen as to how best to respond to an existing population—in one
department of the agency or another.

And although each of these departments has its own approaches and policies,
these are not set in stone either. Aswill be discussed further on, if large numbers of
youth are to be shifted from DOC to DCF responsibility, the occasion can and probably
should be seized as an opportunity to rethink DCF s overall approach to delinquent
youth.

Projected Dispositions in Misdemeanor Cases

If we judge from the Family Court’ s past practice in disposing of cases that were
similar in age/offense terms, we would expect about 13% of these shifted misdemeanor
cases (112 out of 829) to be diverted, and 39% (328 out of 829) to receive probation-only

dispositions. The overall number of diversion casesin the adjusted Family Court

14 As has been noted elsewhere in this report, while DOC does screen offenders in some way for risk, for
purposes of assigning probation levels, it does not generally conduct risk or needs assessments on 16- and
17-year-olds.
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delinquency caseload would increase by 30%, and the number of probation cases would
increase by 67%.

Using the same assumption, shifting misdemeanants to Family Court would
nearly double the number of cases ordered into DCF custody. That is because alarge
proportion of the misdemeanor cases are the types of cases—at least in age/offense
terms—that tend to be ordered into DCF custody. However, in this context the basic
assumption—that a custody disposition is closely related to the age and offense of the
youth, as opposed to family and other circumstances that are unlikely to be age/offense-

related—is questionable.

Table 16
Estimated New Service Workloads Based on Family Court Dispositional
Tendencies for Misdemeanor Cases

Delinquency Cases Cases from
Disposed in Family Court,  District Court, New Family Court
FY 2006 FY 2006 Service Workloads Percent

Disposition Ages 16 & 17 All Ages Ages 16 & 17  Ages 16 & 17 All Ages Increase
Total Cases Disposed 296 1,323 829 1,125 2,152 63%

Diversion 53 374 112 165 486 30*

Probation Only 119 486 328 447 814 67

DCF Custody 128 479 466 594 945 97

* Note that, since DCF never sees diversion cases, the diversion increase does not represent increased DCF workload.

If we judge from the actual dispositions these misdemeanor cases received in
District Court—assuming that they would receive analogous dispositions (at |east where
such dispositions are available) in Family Court—we would expect a much different
pattern. In District Court, 101 of these misdemeanor cases (12% of the total) were
dismissed outright. Another 314 (almost 38% of the total) were diverted. Of the

remainder, 221 (26%) received some form of probation. If these patterns were followed
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in Family Court, then, overall diversions at the Family Court level would increase by

84% and probation cases would increase by 33% (see Table 17).

Table 17
Estimated New Service Workloads Based on District Court Dispositions
for Misdemeanor Cases

Delinquency Cases Cases from
Disposed in Family Court,  District Court, New Family Court
FY 2006 FY 2006 Service Workloads Percent
Disposition Ages 16 & 17 All Ages Ages 16 & 17  Ages 16 & 17 All Ages  Increase*
Diversion 53 374 314 367 688 84%
Probation 164 674 221 385 895 33

Counts are cases, not charges.

* The increase between the known delinquency workload and the expected delinquency workload.

Table 17 shows only those District Court dispositions that are strictly analogous
to dispositionsin Family Court. What happened to the rest of the District Court’s
misdemeanor cases involving 16- and 17-year-olds? A good chunk—125 cases, or 13%
of the total—received no other disposition except fines and costs. While thereis
currently no equivalent disposition at the Family Court level, afine-only disposition can
be considered arelatively light sanction, with few public safety implications, and so has
something in common with lighter sanctions—including both diversion and low-intensity
probation—at the Family Court level.

In addition, it appears that 76 misdemeanants who were 16 or 17 (about 9% of the
total) received sentences that involved some period of “jail ordered.” From the court
data, it is not possible to distinguish cases in which the youth actually served a period of
incarceration from those in which the youth was assigned to “ pre-approved furlough”

status (meaning that the youth never actually was admitted to any facility). But if we
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were to use the cases in which some kind of incarceration was ordered in District Court to
predict the number of casesin which custody would be ordered in Family Court, we
would expect to see an addition of 76 custody cases, increasing the overall number of
DCF custody dispositions in Family Court by 26%. But here again, the basic assumption
behind the prediction is somewhat questionable.

Formal Processing and Diversion Impact

Aswas explained in the previous section, NCJJ employed two basic approaches
to estimating what would happen to the misdemeanor cases that would shift from the
District to the Family Court. According to one method—which was based on what had
happened to similar cases in Family Court during fiscal 2006—atotal of 112 of the 829
misdemeanor cases shifted would be diverted from formal processing, increasing the
overall number of Family Court delinquency cases diverted by 30%. According to the
second method—which looked at what actually happened to the misdemeanor cases in
District Court to predict what would have happened to them in Family Court—a much
higher number of cases would be diverted: 314. That would increase the overall number
of Family Court delinquency cases diverted by 84%.

Would this mean that, in the event of a shifting of 16- and 17-year-old
misdemeanants from District to Family Court, the county-based diversion programs that
serve these youth should prepare for an increase in referrals of as much as 84%? Not at
al. Vermont Court Diversion Programs already accept clients referred from both courts.
From their point of view, changing the source of the referrals would not in itself change
the overall volume at all.

This does not mean that overall diversion volume couldn’t change in the event of

ashift, however. For example, there could be an increase of juvenile cases referred to
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diversion due to the limited number of dispositional options available in Family Court—
and particularly the absence of afine-only option. Cases that would have been formally
handled as fine-only mattersin District Court might instead be referred to diversion.

On the other hand, overall diversion volume could decrease. In fiscal 2006 these
programs handled more than a third of the District Court’s cases involving 16- and 17-
year-olds, but less than afifth of the Family Court’ s cases in the same age group. Of
course, State’ s Attorneys offices were doing the referring in both instances—but not
necessarily the same individuals within those offices, and not necessarily according to the
same criteria. It may be that prosecutors are more comfortable with diversion when
charges arefiled in District Court, because they have more confidence in the criminal
conviction and sanctioning that will follow in the event diversions are unsuccessful. In
any case, if misdemeanor cases were shifted and this distinctly different diversion referral
pattern remained, it would mean 218 fewer diverted cases overall.

It should be remembered that the alternative to diversion is formal processing. If
the Family Court can expect to receive 829 additional delinquency cases following the
shift of 16- and 17-year-old misdemeanants from District Court, how many additional
non-diverted/formally processed cases should it expect? Judging from the diversion
referral pattern actually applied to these cases in District Court, the answer would be 515.
Judging from the diversion referral pattern being applied to older youth in Family Court,
the answer would be 680. Thefirst figure would represent a 54% increase in formally
processed delinquency cases. The second would represent a 72% increase. (Again, these
are percentage increases in the Family Court’s formally processed delinguency

casel oad—not its much larger overall caseload.)
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The focus group, in discussing the diversion issue, generally discounted the
possibility that cases currently being diverted at the District Court level would not
likewise be diverted if they were shifted to the Family Court. These would be, after al,
the same youth, with the same eligibility, presenting the same histories and characteristics
to the same diversion referral decision-makers. Accordingly, it seemed to the focus
group that the more likely scenario would be that, following the shift of misdemeanants
from District to Family Court, diversion programs would receive more referrals from
Family Court and fewer from District Court, but the same volume of referrals overall. In
that case, the Family Court formal processing workload would increase by 515 rather
than 680 cases.

Probation Caseload Impact

Projecting the impact on DCF probation workloads of a shift of 16- and 17-year-
old misdemeanants from District to Family Court is considerably more complicated.
Here again we have the Family Court’ s past dispositional patternsin casesinvolving
similar youth, as well asthe District Court’s actual handling of misdemeanantsin this age
group. Each gives us an estimated increase in the number of Family Court cases that
would receive probation-only dispositions under this option. But using these estimates to
calculate how many additional workers would be needed in DCF is difficult, because of
the varying ways DCF caseworkers divide their efforts between delinquency and non-
delinquency responsibilities.

As of the end of 2006, 129 DCF caseworkers were responsible for 2,143 cases of
various types, including child abuse investigations, child protective services, court-
ordered protective supervision, juvenile probation, and children in custody for abuse or

neglect, delinquency and other child behavior issues. In thistotal statewide DCF



caseload, there were 319 youth who were on probation, but not in DCF custody. (Over
the last three years, the average probation-only caseload at the end of each quarter was
320 youth.) These cases were generally supervised by caseworkers with mixed
(delinquency and non-delinquency) caseloads. Currently, only three DCF caseworkersin
the whole state carry probation-only cases exclusively; both are in the districts with the
highest volume of probation cases. (Burlington has two caseworkers assigned to
probation work; Rutland has one. These workers carry much higher average casel oads
than do other social workers.) Therest of the social workers around the state split their
time among widely varying types of cases and widely varying types of youth. The
average overall casel oad—taking into account cases of all types, including both short-
and long-term work—was about 16 cases as of the end of 2006. Delinquency probation-
only cases accounted for about 2.5 cases out of that average casel oad.

Using these figures as a starting point, we can begin to see how moving 16- and
17-year-old misdemeanants out of the adult system and into the juvenile one would
expand DCF probation caseloads. If all the members of this group who were ordered
onto DOC probation in District Court in fiscal 2006 were shifted to Family Court and
also received probation-only dispositions there, it would have resulted in 221 new DCF
probation-only cases. On the other hand, if we rely on the pattern established by Family
Courts over arange of casesinvolving older youth in fiscal 2006, and assume that they
would tend to order probation-only dispositions in the same kinds of casesif their docket
were expanded to include all misdemeanants, the result would be 328 new DCF

probation-only cases.
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Neither of these figurestells us directly how many new probation cases DCF
caseworkers would be responsible for at any onetime. The relationship between annual
probation dispositions and the total point-in-time probation workload will vary from
place to place, depending primarily on the lengths of time probationers remain under
supervision. But it appearsthat in Vermont, the statewide juvenile probation caseload is
roughly equal to annual juvenile probation dispositions statewide. If we accept the
assumption that an increase of one probation disposition to the annual total aso increases
the statewide probation workload by one case, then the addition of 221 new probation
dispositions would increase the statewide DCF probation caseload from 319 to 540. The
addition of 328 new probation cases would increase the statewide DCF probation
caseload from 319 to 647.

Assuming that each DCF district would carry about the same proportion of the
statewide total of probation-only youth asit did at the end of 2006, we can make district-
level estimates of the number of workers that would be needed to supervise the expanded
DCF probation caseloads. Tables 18 and 19 below allocate the projected new probation-
only cases among district offices under the two expansion scenarios, and indicate how
many caseworkers would be called for if each DCF worker carried a probation-only
caseload of 35."° They indicate that the total number of full-time equivalent (FTE)

caseworkers needed statewide would range from 15 to 18.

1> Juvenile probation caseloads typically range from 25 to 45 cases, depending on the size of the
jurisdiction and the degree to which probation officers are devoted to specialized functions or populations.
Since 1967, an overall caseload standard of 35 delinquency cases per juvenile probation officer—set by the
President’s Commission on Law Enforcement and Administration of Justice and endorsed by the National
Probation Association, the American Correctional Association, the National Council on Crime and
Delinquency, the U.S. Children’ s Bureau, and the National Council of Juvenile and Family Court Judges—
has prevailed. See Hurst, H. (1999). Workload Measurement for Juvenile Justice System Personnel:
Practices and Needs. Washington, DC: U. S. Department of Justice, Office of Justice Programs, Office of
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Table 18
Estimated Impact on DCF District Offices if 221 Probation Cases
Were Added Statewide
FTE
Probation-Only ~ Percent of New New Caseworkers
Cases Open on State Probation-  Probation-Only needed
District 12/31/06 Caseload  Only Cases Caseload  (Caseload =35)
Barre 14 4.4% 10 24 0.7
Bennington 42 13.2 29 71 2.0
Brattleboro 15 4.7 10 25 0.7
Burlington 112 35.1 78 190 5.4
Hartford 12 3.8 8 20 0.6
Middlebury 20 6.3 14 34 1.0
Morrisville 8 25 5 13 0.4
Newport 16 5.0 11 27 0.8
Rutland 22 6.9 15 37 1.1
Springfield 21 6.6 15 36 1.0
St. Albans 16 5.0 11 27 0.8
St. Johnsbury 21 6.6 15 36 1.0
Statewide 319 100.0% 221 540 155
Table 19

Estimated Impact on DCF District Offices if 328 Probation Cases
Were Added Statewide

FTE

Probation-Only ~ Percent of New New Caseworkers

Cases Open on State Probation-  Probation-Only needed
District 12/31/06 Caseload  Only Cases Caseload  (Caseload =35)
Barre 14 4.4% 14 28 0.8
Bennington 42 13.2 43 85 2.4
Brattleboro 15 4.7 15 30 0.8
Burlington 112 35.1 115 227 6.5
Hartford 12 3.8 12 24 0.7
Middlebury 20 6.3 21 41 1.2
Morrisville 8 25 8 16 0.5
Newport 16 5.0 16 32 0.9
Rutland 22 6.9 23 45 1.3
Springfield 21 6.6 22 43 1.2
St. Albans 16 5.0 16 32 0.9
St. Johnsbury 21 6.6 22 43 1.2
Statewide 319 100.0% 328 646 18.4

Juvenile Justice and Delinquency Prevention. However, it should be noted that in Vermont, Y outh
Corrections Services Specialists—specially created positions assigned to supervise youth ages 16-22—
carry caseloads of only 20.



How many new FTE caseworkers would have to be hired to meet this statewide
need, and what would it cost? In astate in which all juvenile probation cases were
supervised by interchangeable workers who handled probation cases exclusively and
adhered to the recognized casel oad standard of 35 cases per worker, the addition of 221
new cases would necessitate the hiring of 6.3 additional FTE workers. Since, according
to DCF, the annual cost of employing one FTE caseworker is about $63,590, this would
mean an additional annual expense of $400,617. The addition of 328 new cases would
cal for the hiring of 9.4 additional FTE workers, at an annual cost of $597, 746.

In Vermont, however, the situation is far more complicated. Probation cases are
scattered across a dozen DCF districts statewide, and most DCF offices do not currently
handle enough probation-only cases to employ a dedicated probation worker. With the
expanded probation casel oads resulting from a shift of 16- and 17-year-old
misdemeanants into the juvenile system, however, that would change. Vermont would be
in a position to employ specialized probation workers in most DCF district offices (nearly
all if we take the higher of the two estimates of caseload expansion). In order to make
this change, and assign at least one dedicated probation worker to handle the expanded
caseload in each DCF office, DCF would need to add at least 12 and as many as 15 new
FTE probation-only caseworkers statewide—at an annual cost of between $763,080 and
$953,850.

It should be noted that, since this change will involve shifting probation cases
from mixed caseloads carried by current DCF caseworkers—freeing them to take on

other kinds of cases—DCF may be able to realize savings, at least in some districts, by
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reallocating cases among existing workers.*® 1n addition, members of the focus group
pointed to another way in which the impact of a shift of probation casesinto DCF could
be mitigated: if Family Court judges were to adopt the practice of ordering “term
probation” for definite and limited periods, as in the adult system. Focus group
participants reported that juveniles tend to remain on probation for long periodsin
Vermont, and this observation is confirmed by DCF data: of 55 probation-only cases
closed during the second quarter of 2007, more than 40% had been open for more than a
year. But if 16- and 17-year-old misdemeanants ordered onto probation in Family Court
were given definite probation terms of less than ayear, to be extended only at DCF's
request, it would significantly diminish the effect on DCF caseloads. For example, if all
additional probation cases were given six-month terms, DCF s point-in-time casel oads
would rise by only one-half the annual number of additional cases. Even if an additional
328 cases were ordered on probation in Family Court each year, DCF would only haveto
manage an additional 164 probation cases at any one time.

Custody Caseload Impact

As of June 30, 2007, out of atotal of 1,382 children in DCF custody, there were
347 delinquent youth in custody being supervised by DCF caseworkers. How would the
shift of 16- and 17-year-old misdemeanants impact these custody casel oads?

Because there is no “custody” disposition in District Court, we cannot form any

estimate on the basis of what Vermont District Court judges have actually done with 16-

%8 In theory, of course, shifting these cases out of the adult correctional system should yield savings to DOC
aswell. According to DOC representatives, however, 16- and 17-year-olds represent such a small
proportion of DOC probation officers casel oads—and misdemeanants in particular are given so little
attention—that shifting these youth would not enable DOC to make significant changesin staffing, and
would result in almost no compensatory savings on the adult system side.

59



and 17-year-old misdemeanants. The only estimate we have to go on is the one based on
Family Court dispositional tendenciesin casesinvolving 16- and 17-year-olds—which
suggest that custody dispositions in the event of a shift (including both those that involve
custody only and those in which custody is coupled with probation) would increase by
97%.

At the current average casel oad of 16 cases per DCF worker, it requires about 22
FTE caseworkersto supervise the state’ s total custody caseload. In the event of arough
doubling of the number of delinquent custody cases, assuming this caseload remains
constant, an additional 22 FTE caseworkers would be called for, at an annual cost of
$1,398,980.

When this figure is added to the projected annual cost of additional caseworkers
needed to supervise the expanded probation-only casel oad—$763,080 and $953,850—it
appears that the total annual cost for additional DCF caseworkers would be between
$2,162, 060 and $2,352, 830.

Other DCF Staffing Impacts

If shifting 16- and 17-year-old misdemeanants to the juvenile system creates a
need for somewhere between 34 and 37 new DCF caseworkers (12 to 15 new probation-
only caseworkers, plus 22 new caseworkers to supervise delinquents in custody), about
seven new DCF supervisors will be needed to oversee them, assuming a one-to-five ratio
of supervisors to caseworkers. Given the current ratio of DCF administrative staff to
open cases (about 1 to 67), the shift would require between three and four new
administrative staff positions statewide aswell. Finaly, DCF estimates that the change
would necessitate the hiring of at least one new system developer initsIT unit, aswell as

space and equipment for additional staff.
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Impact on Detention and Placement Resources

The court data alone give us little to go on when it comes to predicting the impact
of shifting 16- and 17-year-old misdemeanants on detention and placement resources.
When information from DCF and other sources is added, we get a somewhat fuller
picture.

Firgt, itislikely that the shift would impose afurther strain on the state’ s already
strained secure juvenile detention resources. It istrue that in one sense, the addition of
older misdemeanants to the Family Court workload would not add to the pool of
juveniles eligible for pre-trial detention at the Woodside Juvenile Rehabilitation Center.
Aswas noted previously, by interdepartmental agreement between DOC and DCF, 16-
and 17-year-old accused misdemeanants may already be held in Woodside' s detention
wing. Infact, there were 164 detention admissionsinvolving 16- and 17-year-oldsin
2006, representing 45% of all admissions that year, and some of these youth were
undoubtedly misdemeanants awaiting processing in the adult system. Until now,
however, the option has been available only when the detention wing had at |east three
open beds and was not holding any juveniles under 13, and only when the accused
misdemeanant was not expected to have to stay more than amonth. In the event of a
jurisdictional shift, these restrictions might have to be reconsidered. Insofar as 16- and
17-year-old youth have been kept out of Woodside as aresult of these restrictions, they
might have to be admitted—which would arguably have a negative impact on the
younger adolescents detained there.

Woodside' s detention wing is used for more than pre-trial and pre-disposition
holding, however. Its uses as a placement for short-term sanctions and a response to

probation violations would likely be severely strained by the addition of hundreds of new
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candidates for these uses. The unit already has a very high utilization rate—91% in 2006,
and that was actually down from previous years. But these are uses that are well within
DCEF control. It should be borne in mind that the primary determinant of detention
utilization is policy.

The effect of the shift of 16- and 17-year-old misdemeanants on
placement/substitute care resourcesis likely to be substantial aswell. In the previous
section on the probable impact on custody caseloads of a shift of 16- and 17-year-old
misdemeanants from the adult to the juvenile system, we assumed (on the basis of court
data showing Family Court dispositional patternsin cases involving older youth) that
custody dispositions would double. Since DCF custody does not invariably involve out-
of-home placement, this does not in itself mean that demand for substitute care would
also double. However, DCF data on the living arrangements of delinquently youthin
custody as of June 30, 2007 indicate that about 83% of the 16- and 17-year-old

delinquents were in some form of paid placement, as shown in Table 20.

Table 20
Living Arrangements of 16- and 17-Year-Old
Delinquents in DCF Custody, June 30, 2007

Living Arrangement Number Percentage
Foster Home 65 33%
Residential 67 34
Independent Living 5 3
Woodside 12 6
With Parent 34 17
With Relative 11 6

On Runaway 2 1
Total 196 100%
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Assuming that, following a shift of 16- and 17-year-old misdemeanants to Family Court,
the projected new DCF custody cases were to be placed in the various possible custody
settings in the same proportions as 16- and 17-year-old delinquents currently in DCF

custody, the results and rough costs™” would be as shown in Table 21.

Table 21
Projected Living Arrangements of New Delinquent
Custody Cases, With Estimated Annual Costs
Average Cost Total Cost
New Custody for One Year for One Year

Living Arrangement Cases of Care of Care
Foster Home 115 $ 30,000 $ 3,450,000
Residential Care 119 75,000 8,925,000
Independent Living 9 6,700 60,300
Woodside 21
With Parent 60
With Relative 19 7,881 149,739
On Runaway 4
Total 347 $ 12,585,039

The $12 million annual substitute-care cost projected under the assumptions laid
out above standsin stark contrast to the amount Vermont currently spends on
“placement” for 16- and 17-year-old misdemeanants in the adult system—almost
nothing, since these youth arerarely incarcerated. But it should be noted that thisis
another areain which the real consequences of the shift would be at least partly within
the state’sown control. The issue of the appropriate system response to jurisdictional

change—whether it calls for application of the same methods and approaches to the new

" Costs are based on averages furnished by DCF. No cost is provided for Woodside placements, since
overall utilization of the facility is unlikely to change.
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population, or areconsideration and clarification of the system’s goals and the way it
works to achieve them—uwill be discussed in a subsequent section.

Other Impacts

The above discussion of the possible impacts of shifting 16- and 17-year-old
misdemeanants from the adult to the juvenile system in Vermont is far from exhaustive.
Time and resource constraints made it impossible to explore all of the areasin which
substantial impacts are likely to be felt in the event of such a change, but these would
include at a minimum, in addition to those mentioned above:

e Courtsand Legal Professionals. Shifting the cases of older juveniles from the
District Court docket to that of the Family Court will mean that they are
processed in a completely different way, whichislikely to involve more time,
more parties, more paperwork, and—particularly if more custody dispositions
result—more hearings. The shift will also change the offense mix and the
average age of the clientele in Family Court, which may necessitate new
approaches. All thiswill undoubtedly impose strains on judges, court staff,
prosecutors, juvenile defenders, and othersinvolved in handling juvenile
cases, and may involve additional costs.

e Facilities. Vermont’s current array of facilities for holding accused
delinquents and placing/treating adjudicated ones—secure and non-secure,
public and private—is extremely limited, and unlikely to be adequate to meet
the needs of the new population of older juveniles. Unless DCF is prepared to
depart radically from its past practice with respect to holding and out-of-home

placement, some expansion will be necessary.



Community-based services. It appearsthat little attention is currently paid to
the mental health, substance abuse, and other treatment needs of 16- and 17-
year-old misdemeanants in the adult system, but it is likely that those needs
are substantial. Introducing these youth into the needs-based juvenile system
will almost certainly increase demand for services from treatment providers

that are already said to be under significant stress.
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Blended Sentencing Change Options

In addition to the basic changes to Vermont’ s transfer laws discussed above, the
focus group asked NCJJ to explore ways in which blended sentencing mechanisms could
play alarger part in the handling of Vermont’s older juveniles.

Blended sentencing laws are different from transfer laws, in that, instead of
changing the court in which ajuvenile offender will be tried, they change the correctional
system (juvenile or adult) in which the youth will be sanctioned. Sometimes they permit
ajuvenile who has been “moved up” for criminal court trial to be “moved down” again
for sanctioning purposes. Or they may perform the reverse function, exposing youth who
remained “down” for trial purposes to the risk of moving “up” for sanctions. A total of
17 states have laws of the former kind—criminal blended sentencing laws, under which
criminal courts, in sentencing transferred juveniles, may impose what are essentially
juvenile sanctions. Another 15 states have laws of the latter kind—juvenile blended
sentencing schemes that empower juvenile courts to impose adult criminal sanctions on
certain categories of serious juvenile offenders.

Vermont’s Y outhful Offender law is an unusual hybrid of these two kinds of law.
It technically belongsin the juvenile blended sentencing category, becauseintheenditis
the Family Court that imposes the dual sentence—a juvenile disposition with a suspended
criminal sentence. But in practical terms, the Y outhful Offender law is more like a
criminal blended sentencing law, because its overall purposeis to soften or mitigate the
effects of Vermont’s transfer laws, at least in individual cases. It provides a mechanism
whereby a cooperative youth who would otherwise be sanctioned as a criminal may be

returned to the Family Court and the juvenile system for disposition purposes. The
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juvenile disposition is only conditional—with a suspended adult sentence serving as a
guarantee of good behavior—»but in theory it is better than the straight adult correctional
sentence the youth would otherwise have received.

In fact, however, the Y outhful Offender law israrely used. The obvious purpose
of the law isto mitigate the effects of transfer, by offering an avenue to aless harsh
sanctioning system. But juveniles themselves must initially set the Y outhful Offender
mechanism into motion, by pleading in District Court and seeking the more lenient
treatment. And by and large they appear to perceive DOC sanctioning as lenient enough
aready. Given the very large proportion of criminally convicted older youth that receive
fines only or low-intensity probation, it’s hard to argue with their reasoning in the short
term. Even assuming they have the assistance and advice of counsel—which may not
always be the case, since attorneys not necessarily assigned in fine-only mattersin
District Court—juveniles may prefer the consequences of a criminal conviction over
what they see as the more invasive DCF involvement in their lives (and at |east
potentially the lives of their families).

It's possible that inexperience with this complex law may be factors as well.
Defenders may not always be aware of the Y outhful Offender option. Or they may not
be familiar enough with its features to be able to argue successfully—with judges, with
prosecutors, or even with their own clients—for itsuse. But the deeper problem seemsto
be that the Y outhful Offender law, given Vermont realities, is simply not the kind of
blended sentencing law that is needed.

A more useful kind of blended sentencing law for Vermont would serve as an

alternative to transfer for older and more serious youth, instead of a mechanism for
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mitigating the effects of transfers that have already taken place. It would give State’s
Attorneys an incentive—in the form of an enhanced array of potential sanctions—to try
older youth in Family Court. Over time, it would tend to strengthen prosecutors
confidence in the juvenile justice handling of older youth, and give the juvenile system
the toolsit needs.

That is how juvenile blended sentencing laws can work. Right now Vermont is
indiscriminately moving large numbers of older youth into the criminal system, but
sanctioning them there very lightly. A better approach would be to keep them in the
juvenile court system, but to make more serious blended sanctions available there, and
give State' s Attorneys rather than juveniles the power to seek the blended option.

A number of states offer models that may be suitable. In Alaska, for example, a
juvenile accused of a qualifying offense may be subject to “dual sentencing” in juvenile
court. Candidates areinitialy referred by the Alaska Division of Juvenile Justice to the
district attorney. A district attorney who elects to seek imposition of adual sentence
must present the case to agrand jury and get an indictment for a qualifying offense first,
then file a delinquency petition in juvenile court. If, following trial, the court finds that
the juvenile has committed the qualifying offense, or the juvenile agrees as part of aplea
bargain to be subject to dual sentencing, the court must impose both ajuvenile
disposition and an adult sentence that includes some period of imprisonment. If the
juvenile successfully complies with the terms of the delinquency disposition, the caseis

closed and the adult sentence set aside.*®

18 Alaska Statutes §847.12.065, 47.12.120(j), 47.12.160.
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In [llinois, the prosecutor may request that any case involving ajuvenile age 13 or
older accused of afelony be designated an Extended Juvenile Jurisdiction (EJJ)
prosecution. Following apleaor finding of guilt in an EJJ case, the juvenile court
imposes adual (juvenile/suspended criminal) sentence. A hearingisheld if ajuvenileis
later alleged to have committed a new offense or violated the conditions of the juvenile
sentence. The court must order the execution of the adult criminal sentence if it finds, by
a preponderance of the evidence, that the juvenile committed a new offense. Otherwise,
the court may choose between continuing the juvenile disposition (with or without
modifications) and ordering execution of the adult criminal sentence.*®

Kansas has an EJJ law that is an explicit aternative to waiver to criminal court,
applicablein any waiver-eligible case. In fact, not only may the district attorney move
for an EJJ designation in ajuvenile case, but the court may respond to a motion to
transfer to criminal court by instead granting an EJJ designation. The procedures,
presumptions, and factors to be considered in determining whether to designate a case an
EJJ prosecution are identical to those involved in a hearing to consider whether a juvenile
should be prosecuted as an adult. Following apleaor finding of guilty in an EJJ case, the
court must impose (1) ajuvenile disposition and (2) an adult criminal sentence, “the
execution of which shall be stayed on the condition that the juvenile offender not violate
the provisions of the juvenile sentence and not commit anew offense.” At age 18, the
juvenileis entitled to a hearing reviewing the necessity of continuing the juvenile
disposition, and a subsequent review if necessary no more than 3 years later. However, if

the court at any time finds by substantial evidence that the juvenile has violated the

19705 ILCS §405/5-810.
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conditions of the juvenile disposition, it must revoke the stay and impose the adult
sentence.”’

It will be seen from these examples that imposition of the adult sanction can be
made more or less automatic in the event that the juvenile commits a new offense—with
the court’s only role being to determine that the new offense was in fact committed.
While this deprives judges of some flexibility, it tends to make the blended sentencing
option more credible to prosecutors. One complaint NCJJ heard several times regarding
Vermont’s Y outhful Offender law was that it leaves too much discretion to the Family
Court regarding how to respond to a Y outhful Offender’s new offenses or failuresto
comply with the conditions of ajuvenile disposition.

It should be borne in mind that ajuvenile who is exposed to the risk of adult
sanctions, even in juvenile court, is entitled to the same basic procedural rightsas a
criminal defendant, including the right to be tried by ajury. However, the juvenileis

generally permitted to waive ajury trial right and be tried before a juvenile court judge.

2 K ansas Statutes §§38-1636, 38-16,126
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Jurisdictional Retention Change Options

Aswas noted earlier, in most states, juvenile courts may retain jurisdiction for
disposition purposes until ayouth’s 21% birthday, or even beyond; only a small minority
of states cut off supervisory jurisdiction over delinquents when they reach age 18.
Current Vermont law, in ruling out the possibility of most delinquents™ being served,
held or supervised beyond their 18" birthdays, drastically limits the capacity of the
juvenile system to address serious offending, or for that matter any offending by older
juveniles. The focus group expressed interest in exploring how Vermont’ s retention
mechanism for juveniles could be changed.

Vermont’s unusually low age ceiling on juvenile jurisdiction is clearly regarded
as a problem by many, and would become a far more serious problem in the event any or
all of the 16- and 17-year-olds currently handled in District Court were to be shifted to
Family Court. About two-thirds of those responding to our survey of statetrial judges
specified that jurisdiction beyond age 18 would be needed in such a case.

In al, 44 states empower juvenile courtsto retain jurisdiction over individual
cases for at least two to four years beyond the upper age of origina juvenile jurisdiction.
The youth’s 21% birthday is the most common limit (33 states), but afew states
(Colorado, Hawaii, and New Jersey) impose no set limit at all—permitting juvenile
courtsto exercise jurisdiction for the full term of any dispositional order.

In practice, juvenile retention laws tend to conform to one or another of afew

basic models. Some states simply authorize juvenile courts to keep ongoing control of

2L A limited exception is made for Y outhful Offenders, who may in some circumstances remain under
juvenilejurisdiction for an additional year, until their 19" birthdays.
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cases as they seefit, up to an outer limit (usually the 21st birthday). For example,
Maryland law provides that, “If the court obtains jurisdiction over a child under this
subtitle, that jurisdiction continues until that person reaches 21 years of age unless
terminated sooner.”*

Other states require the court to make some kind of special finding justifying
special extensions of jurisdictions. So in Arkansas, the court may generally “retain
jurisdiction of ajuvenile delinquent up to twenty-one (21) years of ageif the juvenile was
adjudicated delinquent prior to eighteen (18) years of age.” However, if the court wishes
to impose a commitment disposition extending beyond the 21 birthday, it must find that
“the extension is necessary to safeguard the welfare of the juvenile or the interest of the
public.”?

Still other states have extended jurisdiction mechanisms that are similar to
juvenile blended sentencing mechanisms—applying only to cases that meet a threshold
level of seriousness, requiring special hearings, etc.—except that they don’t involve the
imposition of adult criminal sanctions. For example, in Delaware the Attorney General
must petition for extended jurisdiction prior to trial: “ Extended jurisdiction shall mean
that a juvenile subject to the jurisdiction of the Family Court, if found delinquent of the
offense(s) giving rise to the petition, shall be subject to the jurisdiction of the Family
Court until said juvenile reaches age 21 or is discharged from jurisdiction by the Court.”
In ruling on the petition, the juvenile court must consider “the juvenile' s need for

rehabilitation and the public’ s right to safety,” and must take into account the seriousness

of the underlying offense, the juvenile’ s age at the time of trial, and “the time needed to

2 Code of Maryland § 3-8A-07.
% Arkansas Code of 1987, §§ 9-27-306, 9-27-331.
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effectively rehabilitate the juvenile or to protect the public and whether either or both
objectives may be met by the juvenile's 18th birthday.” %

Finally, some states do not provide for extended jurisdiction at the time of
disposition, but later allow a party—such as the juvenile correctional agency—to petition
the court to extend the disposition beyond the usual limit. In Georgia, a delinquency
disposition order is generally effective for no more than two years. But if, prior to the
expiration of the order, a motion to extend is filed by the state’ s Department of Juvenile
Justice in the case of acommitment order, or by any other party (including the court) in
the case of any other order, the court that issued the original order may “extend its
duration for an additional two years.” Before doing so, the court must hold a hearing
and make afinding “that the extension is necessary for the treatment or rehabilitation of
the child.”

How do states with extended juvenile jurisdiction laws handle committed youth
once they become young adults? In most cases, these youth simply remain in juvenile
facilities. According to the Census of Juvenilesin Residential Placement, there were
13,115 persons age 18 or over living in juvenile placement facilities nationwide as of the
census date in 2006, and more than 20,000 who had reached the age of criminal
responsibility for the state in which they were being held. Although they were adultsin
one sense, they were not considered “incarcerated adults’ for purposes of the federal
requirement of “sight and sound separation” between juveniles and adult offendersin

secure facilities. Instead, they were “juvenile offenders’ because they remained under

juvenile justice supervision for delinguent acts committed as juveniles.

2 Delaware Code § 928
% Code of Georgia §15-11-70.
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All states set some upper age limit on juvenile correctional custody, however.
Twenty-nine states set the upper limit of juvenile correctional custody at a youth’s 21%
birthday.?® In Arkansas, for example, ajuvenile court “may commit the juvenile to the
Division of Y outh Services of the Department of Human Services for an indeterminate
period not to exceed the twenty-first birthday of the juvenile.”?” In Georgia, “[€]very
child committed to the [Department of Juvenile Justice] as delinquent or unruly, if not
aready discharged, shall be discharged from custody of the department when he reaches
his twenty-first birthday.”*

Some states alow or require the transfer of adjudicated delinquents to adult
facilities at some point after they reach the age of criminal responsibility. Sometimes this
may be automatic. In South Carolina, any “juvenile who has not been paroled or
otherwise released from the custody of the [Department of Children, Y outh and Families)
by the juvenil€'s nineteenth birthday must be transferred to the custody and authority of
the Y outhful Offender Division of the Department of Corrections.”?® More often it is
optional, asin New Y ork, where “[t]he division for youth may transfer an offender not
less than eighteen nor more than twenty-one years of age to the department of
correctional servicesif the director of the division certifies to the commissioner of
correctional services that there is no substantial likelihood that the youth will benefit

from the programs offered by division facilities.”*® The option may be available only for

certain categories of serious juvenile offender, or only when special hearing requirements

% Szymanski, L. “Minimum and Maximum Age of Juvenile Correctional Custody.” NCJJ Snapshot 9(5).
Pittsburgh, PA: National Center for Juvenile Justice.

% Arkansas Code §9-28-206.

% Code of Georgia §49-4A-8.

% Code of Laws of South Carolina §20-7-7810.

% New York Consolidated Laws, Executive, Art. 19-G, §508.
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have been met. In Colorado, when an “aggravated juvenile offender” in the custody of
the Department of Human Services reaches the age of 20 years and 6 months, the
Department must “file a motion with the court of commitment regarding further
jurisdiction of the juvenile.” Following a hearing on the motion, the court of
commitment “may either transfer the custody of and jurisdiction over the juvenileto the
Department of Corrections, authorize early release..., or order that custody and
jurisdiction over the juvenile shall remain with the Department of Human Services’ to
age21.

Any of these basic extended jurisdiction mechanisms could be adopted by the
state of Vermont to give DCF more time to work with older juveniles, and thus to raise
the “celling” of Vermont’s juvenile justice system. However, asis discussed more fully
in the next section, merely extending the duration of DCF responsibility for delinquents,
without any corresponding change in its focus, approach, or practical sanctioning

capacity, would likely be ineffective.

31 Colorado Revised Statutes §19-2-601.
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A Strategic Response To Jurisdictional Change

Throughout the course of this study, in focus group meetings as well as other
discussions with Vermont professionals, there has been a clear sense that the issue of
what the state should do with 16- and 17-year-old offendersis related to much larger
guestions. What is Vermont’s juvenile justice system for? What isit trying to
accomplish?

Many of those participating in these discussions expressed doubt regarding the
clarity of Vermont’s juvenile justice mission and purposes. Even if the system’sformally
stated statutory “purpose clause” provided clearer guidance here,* thereismore to
having a purpose than simply having a purpose clause. In fact, the focus group expressed
strong agreement with the statement of one participant, that jurisdictional change should
not be undertaken in isolation from these larger questions, and that “ change options need
to include a clarification of purposes’ for juvenile justice servicesin Vermont.

The Chapter 55 Revision Committee currently reviewing Vermont’s framework
of delinquency laws s reportedly considering recommending that the statutory purpose
clause be rewritten to reflect a“Balanced and Restorative Justice” philosophy for
Vermont. Many members of the focus group expressed approval of the general idea of
placing more emphasis on holding youth accountable, including addressing victim issues,

and less on meeting needs unrelated to their offending.

%33 V.S.A. §5501 is evidently derived from the Legislative Guide for Drafting Family and Juvenile Court
Acts, apublication issued in the 1960s by the U.S. Children's Bureau. Apart from being somewhat dated,
the clauseis a“one-size-fits-all” statement of purpose that does not seem to point the system in any
particular direction. It reflects neither Vermont’s own experience nor current best practice in juvenile
justice nationwide.
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But thereis astrong pull in another direction—toward a child welfare-focused
mission. Given the way delinquency services are currently organized and administered in
Vermont, this seemsto be unavoidable. DCF has a broad portfolio, encompassing the
economic, social, and physical welfare of children and families generaly. The juvenile
justice responsibilities of DCF' s Family Services Division are thoroughly mingled with
child welfare and child protection ones. Vermont is unique in this sense: although five
other states™ place delinquency servicesin a child welfare agency, all of them have a
separate juvenile justice division that focuses exclusively on delinquency. In no other
state are child welfare and delinquency functions united in thisway. Asone DCF
administrator told us, it is common for the same caseworker to be given responsibility for
“asnarling teenager and a shaken baby” at the sametime.

Isit possible to maintain a clear focus on delinquency-related purposes and goals
under these circumstances? In our visitsto Vermont we often heard that the delinquency
and child welfare populations are “really the same kids, with the same needs’—by way
of justification for handling them with the same workers. But the same kids may need
different kinds of professionals—with different training, responsibilities, and goals—to

help them in different ways.

In our previous discussion of the juvenile probation impact of alarge-scale shift
of 16- and 17-year-oldsinto DCF, we speculated about how the change might be
accommodated if DCF case-assignment patterns were changed so that all the additional
cases—or even all delinquency cases, period—were given to delinquency specialists

rather than caseworkers carrying mixed caseloads. One practical suggestion we heard

% Delaware, New Mexico, Rhode Island, Tennessee, and Wyoming.
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from avariety of sources during the course of this project involved DCF actually
establishing delinquency casework specialty within the Division of Family Services. The
addition of several hundred additional delinquency casesinvolving older juveniles with
predominantly minor offenses would provide DFC with the critical mass of cases needed
to make this specialization practical. However, it would require a dramatic re-
conceptualization of the DCF caseworker function, as well as a variety of other practical
changes: creation of ajob description, employment requirements, tasks and
responsibilities, outcomes, and performance measures for a new “Juvenile Probation
Caseworker” position. In addition, DCF would have to re-think its plan for contracting

for ancillary, contracted services that support the success of young delinquents.

Thisis an example of a strategic rather than operational response to jurisdictional
change. Strategic planning is the process of determining where a system or an
organization is going over the next few years and how it is going to get there. Strategic
responses are broad, inclusive, long-term and include systematic critical reviews, and
often major updates, of system mission, goals, objectives, expected outcomes, and

measures of performance.

It isunlikely that Vermont’s juvenile justice system can continue to conduct
business as usual in the event of the jurisdictional shift being contemplated, simply
absorbing the additional workload or expanding existing operations to accommodate the
influx of new cases. The introduction of hundreds of new cases involving older juveniles
would represent a fundamental challenge. Vermont’s response would have to be

fundamental as well:
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e |dentifying bedrock values and beliefs regarding the most appropriate
responses to delinquent behavior in Vermont.

e Articulating a clear and unambiguous mission for juvenile justice in Vermont.

e Developing system-wide goals and measurable objectives in support of that
mission.

e Reorganizing the system structure and operations to enhance its ability to
meet juvenile justice goals and objectives.

¢ Revising operations, policies, procedures, and training to reflect the
reorganized organizational structure.

e Evaluating the system of care—in particular mental health and substance
abuse services—that will be necessary to support the success of delinquents
on probation and in DCF custody.

e Assessing the impact of the increase in the custody population on transition-
age youth supports, as the additional young people will be eligible for these
supports.

e Measuring performance to document that objectives are being achieved and
goals are being met.34

It will take time and effort to carry out these activities, and to manage the

transition from Vermont’s current juvenile justice system—which effectively ignores
older youth—to one that is capable of responding effectively to all juvenile-age

offenders. Vermont would do well to benefit from the experience of Connecticut, which

3 Further information on performance measurement is included in Appendix B (Measuring Juvenile Justice
System Performance in Vermont) and Appendix C (National Report Card Project: Case Closing Report
Form).
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recently expanded its juvenile justice jurisdiction to include 16- and 17-year-olds and
began the process of transitioning to an expanded system. Although Connecticut made
the statutory change early in 2007, it put off the effective date until 2010. In theinterim,
the state established a Juvenile Jurisdiction Policy and Operations Coordinating Council
to monitor implementation of atransition plan created by a separate Juvenile Jurisdiction
Planning and Implementation Committee. By law, the Coordinating Council is required
to study and make recommendations regarding a variety of issues crucial to the transition,
including:

e Development of new diversion programs;

e Comprehensive projections of short- and long-term placement capacity
required, including additional pretrial detention facilities and feasible
alternatives to detention,

e Determination of which state agencies shall be responsible for providing
mental health and substance abuse services, housing, education and
employment services to juveniles,

e Development of procedures for the lawful interrogation of juveniles; and

e Intervention strategies to reduce the number of suspensions, expulsions,
truancies and arrests of juveniles.®

At the operations level, the Connecticut Judicial Branch’s Court Support Services

Division has developed afour-point plan for handling the influx of 16- and 17-year-olds,

% Sec. 88, Connecticut Public Act No. 07—4, Laws of 2007. An excerpt from P.A. No. 074, describing the
make-up and duties of the Juvenile Jurisdiction Policy and Operations Coordinating Council, is reproduced
in the Appendix D.
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which it has presented to the Juvenile Jurisdiction Planning and Implementation

Committee. The plan includes:

M odification of the probation work force. Both reassignment of a core
group of veteran probation officers and new training in case management
techniques are contempl ated.

e Adaptation of the existing juvenile service delivery system. Existing
contracted programs providing screening, treatment, skill development,
diversion and other services will be expanded.

e Creation of new youth programs. Programs providing educational and
vocational support, transitional housing and other services will have to be
created.

e Establishment of an infrastructureto ensure positive outcomes. Desired
outcomes have been projected (including lower re-arrest rates, fewer
incarcerations, and increased engagement in pro-social activities), and staff
will be assigned to quality assurance and outcome measurement.

Under the Court Support Services Division's plan, al needed changes will be in place by
July of 2009—six months before the effective date of the law expanding juvenile

jurisdiction. For more information on the plan, see Appendix E.
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Conclusion

Thereis consensus in Vermont on the need to reconsider the state’ s current
approach to 16- and 17-year-oldsin conflict with the law. There are also compelling
reasonsto do so. The stateis clearly far outside the mainstream, both in the broad
discretion it grants to prosecutors in choosing the appropriate forum in which to try these
youth, and in the narrow scope it allows to judges to review these decisions. As aresult,
a substantial majority of 16- and 17-year-old offenders are handled in the same manner as
adult criminals, and receive sanctions that do not take into account their developmental
status or their developmental needs. Especially in view of recent advancesin our
understanding of the profound differences between adolescents and adults—in
comprehension, impulse control, and foresight as well as capacity for change—it seems
likely that the state would get better outcomes, both in the short and long terms, by
treating these young people as the adolescents they are.

The disruptions caused by such a change in approaches would likely be
substantial, however. Vermont should not consider shifting older youth from the adult to
the juvenile system without adequate preparation and input from all system actors likely
to beimpacted. Nor should it make one primary statutory change without also attending
to the series of secondary adjustmentsin law, policy, and programming that would also
be needed. Without some provision for extending delinguency jurisdiction beyond a
youth’s 18" birthday, for example, the juvenile system may not have the “teeth” it needs
to handle more serious, older offenders. Likewise, some provision for routine, time-

limited probation dispositionsin Family Court (like the “term probation” imposed in the
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adult system) may be necessary to enable the juvenile system to process alarge flow of
low-level offenders efficiently.

In commissioning this study, Vermont has taken a good first step on the road to
orderly and effective jurisdictional change. Though the study has not settled every vital
guestion, it has given Vermont policymakers basic information regarding the kinds of
impacts that can be expected from jurisdictional change. The most dramatic impact, of
course, would be felt by DCF, which would have to add a significant number of new
staff, and would require increased funding for substitute care and other contractual
services as well as the means to devel op new resources—including foster and residential
care resources—that do not exist at thistime. The community system of care for children
and their families would also be significantly impacted, as many more older adol escents
would be comprehensively assessed, and likely found to be in need of social services.
Though Vermont’ s courts might end up handling the same total number of casesin the
event of the shift being considered, the way they handle them—the procedures they use,
the goals they try to achieve, the time they take, the people and resources they draw on—
would change considerably, in ways that have yet to be quantified. The same would be
true of the roles of prosecutors and defenders. The state’s DOC might not be
significantly affected by a shift of 16- and 17-year-olds out of its jurisdiction—if only
because it devotes few resources to them now. Likewise, it's possible that Vermont’'s
Diversion Boards would hardly notice the change, since it might affect only the sources,
and not the volume or characteristics, of their referrals. But for the most part, every

agency and individual involved in responding to youth in conflict with the law would be
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impacted in some way, and all should be given opportunities to weigh in, to contribute
information and perspective, and to help the state plan and prepare for orderly change.
Clearly, that callsfor time. 1f Vermont should elect to enact changes of the
magnitude being considered, it would do well to follow the recent example of
Connecticut by delaying full implementation for a period of years—and use the time to
undertake a thoughtful planning process involving all branches of government, to
appropriately reallocate resources, to complete new hiring and training initiatives, and to

establish or contract for programming to meet projected service needs.
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Vermont Judicial Survey
Juvenile Jurisdictional Options Study

1. How satisfied are you with the process by which cases involving 16- and 17-year-olds in conflict with
the law are currently selected for District or Family Court handling?

[] Not satisfied [ ] Somewhat satisfied [] Very satisfied

2. Indicate the degree to which you agree with the following statements regarding court handling of
persons under the age of 18.

e Accused persons under 18 should never be handled as adults.

[] [] [] [] []
Strongly Disagree Neither Agree Agree Strongly
Disagree or Disagree Agree

e Accused persons under 18 should be handled as adults only after an individualized determination
made by ajudge on the basis of a hearing.

[] [] [] [] []
Strongly Disagree Neither Agree Agree Strongly
Disagree or Disagree Agree

e While accused persons under 18 should generally be handled as adults only after an
individualized judicial determination, the most serious violent offenses should be excluded from
juvenile court jurisdiction altogether.

[] [] ] [] []
Strongly Disagree Neither Agree Agree Strongly
Disagree or Disagree Agree

e While accused persons under 18 should generally be handled as adults only after an
individualized judicial determination, the most serious violent offenses should be excluded from
juvenile court jurisdiction AND prosecutors should have the option of choosing adult handling
for older juveniles accused of felonies.

[] [] [] [] []
Strongly Disagree Neither Agree Agree Strongly
Disagree or Disagree Agree

3. Which of the following factorsis most important in the decision whether to try an individual youth as
an adult or ajuvenile? (Rank them in order of importance, with 1 being the most important.)

Rank Determining Factor

Offense level/type

Offense characteristics (harm to victim, premeditation, etc.)
Y outh’s prior record

Age of youth

Other (specify)

4. Which of the following offense types do you think a prosecutor is currently most likely to filein
Digtrict rather than Family Court, if the accused is 16 or 17 yearsold? (Rank them in order of
likelihood, with 1 being most likely.)

Rank Offense Type

Person offenses

Property offenses



Drug offenses
Public order offenses
DWI/Motor vehicle offenses

5. Suppose Vermont law were changed so that decisions regarding whether or not to try youths as adults
had to be made by Family Court judges, following hearings. What other changes would also be
needed in your county to accommaodate this change?

6. Suppose Vermont law were changed so that a much higher proportion of 16- and 17-year-olds were
processed in Family Court. What other changes would also be needed in your county to
accommodate this change? For example, would Family Courts need to be given the power to retain
jurisdiction over delinquents longer—say, until ayouth’s 19" or 21% birthday? Would this expansion
in turn require further changes in your county?

7. Pleaseindicate the degree to which you agree with the following statements.

A. There are adequate resources and capacity to hold delinquent youth accountable in my
jurisdiction, including noncompliant youth.

[] []
Strongly Disagree Neither Agree Agree Strongly
Disagree or Disagree Agree
B. Secure detention capacity is adequate to meet the needs of delinquent youth in my jurisdiction.
[] [] [] [] L]
Strongly Disagree Neither Agree Agree Strongly
Disagree or Disagree Agree
C. Alternatives to secure detention are adequate to meet the needs of delinquent youth in my
jurisdiction.
[] [] [] [] []
Strongly Disagree Neither Agree Agree Strongly
Disagree or Disagree Agree
D. There are adequate community-based supervision resources for juvenilesin my jurisdiction.
[]
Strongly Disagree Neither Agree Agree Strongly
Disagree or Disagree Agree

E. There are adequate community-based treatment and other intervention resources for
delinquency cases processed in my jurisdiction..

[] []
Strongly Disagree Neither Agree Agree Strongly
Disagree or Disagree Agree
F. The continuum of residential placement resources for delinquent youth from my jurisdictionis
adequate and appropriate.
[] [] [] []
Strongly Disagree Neither Agree Agree Strongly
Disagree or Disagree Agree

8. If you have additional comments on these issues, please insert them here.



Appendix
M easuring Juvenile Justice System Performancein Vermont

The purpose of this project isto identify different juvenile justice jurisdiction options for
Vermont’s juvenile justice system and to project how the different jurisdiction options
may impact the juvenile justice system in Vermont. In particular, the project has focused
on the impact of options that would result in the retention in Family Court of large
numbers (an estimated range of 829 to 955) of 16- and 17-year-old offenders who for
many years have been routinely processed in District Court and sentenced to Vermont’s
Department of Corrections.

At the most fundamental level, the retention of large numbers of juvenilesin Family
Court will increase the workload of the juvenile justice system and change the
characteristics of the cases handled by juvenile justice system agencies and service
providers. The increased workload and different kinds of cases will also affect the
performance of traditional juvenile justice system agencies, professionals and service
providers. Because of this, we were also asked to consider the impact of the different
juvenilejustice jurisdiction options on juvenile justice system performance as well as
workload.

However, Vermont, like most states, does not have along history of measuring juvenile
justice system performance. Thisis not to say that Vermont does not collect data that
documents individual case characteristics, costs, and system inputs and outputs. In fact,
our experience in Vermont has demonstrated that copious amounts of juvenile justice
system data are collected, entered, processed, and reported each year. Unfortunately,
juvenile justice agencies in Vermont—Iike those in most states—collect data that provide
detailed descriptions of what the juvenile justice system does, but leaves unanswered how
well it does.

Gordon Bazemore succinctly captured the distinction between measuring processes and
measuring outcomes was by in his monograph on Performance Measures. Measuring
What Really Mattersin Juvenile Justice:

While measurement is not new to juvenile justice, too often data collected
by juvenile justice agencies have been unrelated to outcomes, and have
seldom allowed the public to assess performance in a meaningful way.
Thisinformation has not helped juvenile justice systems and organizations
determine the impact and cost-effectiveness of their interventions. It has
not provided input to juvenile justice professionals regarding public
awareness and support for these efforts. It has seldom provided citizens
and other government stakeholders with a sense of what it is that juvenile
justice systems and agencies are really accomplishing or trying to
accomplish.

! Bazemore, Gordon (2006). Measuring What Really Matters in Juvenile Justice. Alexandria, VA:
American Prosecutor’s Research Ingtitute



Bazemore suggests that the lack of development of an outcome-based system of
measurement by juvenile justice systems and agencies and the tendency to focus of
process data (e.g., number of dispositions, number of probation contacts) rather than
outcomes (e.g., number of juvenilesthat did not re-offend while under supervision in the
community) can be attributed to alack of aclear mission. He suggests that the adoption
of the Balanced and Restorative Justice mission in revised juvenile codes in almost half
of the States and in policy documents of 10 more states (including Vermont) provides a
unique opportunity for “devel oping measurement standards grounded firmly in
community needs and expectations.”?

Changes to Vermont’ s juvenile justice jurisdiction options may also present a unique
opportunity to define, develop, and implement measurement standards grounded in the
needs and expectations of Vermont’s needs and expectations relative to juvenile justice.
For example, the presence of competing juvenile justice goals was a recurring
observation during our site visits and interviews with Vermont juvenile justice
professionals. Several missions were represented, including crime control (State’s
Attorney’s), balanced and restorative justice (Court Diversion Programs, Department of
Corrections), socia welfare (Department of Children and Families), incapacitation
(Department of Corrections). However, a unified, single vision for juvenile justice seems
to be elusive. Most of the juvenile justice professionals interviewed during the course of
this project indicated a strong need for mission clarity relative to juvenile justice.

What follows is a method and strategy for measuring juvenile justice system performance
designed to increase Vermont’ s capacity for measuring juvenile justice system outcomes
asit copes with changes in juvenile justice system processes required to address system
impact of different juvenile justice jurisdiction options.

The strategy presented in this appendix was developed jointly by a partnership between
the American Prosecutors Research Institute (APRI), the Balanced and Restorative
Justice Project of Florida Atlantic University’s Community Justice Institute, and the
National center for Juvenile Justice. The Office of Juvenile Justice and Delinquency
Prevention OJIDP of the United States Department of Justice funded the joint national
demonstration project that developed the performance measures strategy.

What is Performance Measurement? The APRI initiative employed a definition of
performance measures used by the Center for Accountability and Performance:

A method of gauging progress of a public program or activity in achieving
the results or outcomes that clients, customers, or stakeholders

expect. .é.(performance measures tell) people how public programs are
doing...

In other words, performance measures are indicators used to assess accomplishment of
strategic goals and objectives that support an organization or agency’ mission. Effective
performance measure link the agency’ s mission to its activities, inform good
management, and respond to demands of juvenile justice stakeholders

2 Bazemore, Gordon (2006). Measuring What Really Matters in Juvenile Justice. Alexandria, VA:
American Prosecutor’ s Research Ingtitute

3 Center for Accountability and Performance (2001) performance measurement: Concepts and Techniques,
Third Edition. Washington, DC: American Society for Public Administration.



Bazemore identifies three primary reasons for measuring performance of publicly funded
enterprises. Thefirst justification is normative, the public has aright to know how well
publicly funded agencies perform. The second justification is pragmatic, performance
measures | et organizations know they are doing what they set out to do. The fina
justification is and empirical / theoretical one, performance measures explain how and
why things work as they do; they help us predict, forecast, and evaluate.*

Characteristics Of Good Performance Measures: The APRI initiative identified several
characteristics of good performance measure. First, they must be widely accepted and
meaningful; they must reflect the consensus of all key system partners about what is
being measured and why. Second, they must clearly and empirically demonstrate that
mission-driven goals and objectives are being met. Third, they must be valid (i.e.
measure what they are designed to measure) and reliable (e.g., consistent). Fourth, they
must be based on individual outcomes (as opposed to aggregate descriptions). Fifth, they
must be easily understood and unambiguous. Sixth, they must be produced in an
economic and timely fashion. And finally, they must be useful; geared toward continuous
improvement.

Sx Key Concepts of Effective Juvenile Justice Performance Measures. The APRI
national demonstration project identified six critical concepts for measuring performance.
Thefirst isthat effective performance measures are based on a time-tested |ogic model
that begins with a clear and unambiguous mission and leads logically to indicators of goal
achievement and desired impact. An effective mission will suggest clear goals. Clear
goals are defined by objectives that are empirically measurable. Measures of attainment
of objectives are indicators of goal attainment and measure performance. Thislogic chain
cannot be broken. One cannot have clear goals, for example, if the agency missionis
ambiguous or unclear.

The second key concept has to do with mission clarity and consensus. The logic model
dictates that the mission must be clear and unambiguous or goals will be fuzzy,
objectives uncertain, and outcomes unreliable. However, mission clarity is not enough on
its own. There must be widespread consensus regarding the mission, otherwise an
outcome that is valued by one group, may have no value to others and, as a result,
becomes |ess useful.

The third key concept is to clearly define the thing being measured. What exactly is the
intervention being measured? This was a difficult concept for many of the demonstration
site participants as juvenile justice is often perceived as an on-going process with
ambiguous beginnings and tenuous endings. The APRI project established the probation
intervention as the thing to be measured. The intervention begins at the time the caseis
opened (or assigned to probation) and ends at the time of case closure. What is measured
are the accomplishments that occur between the time the case is opened and the time it is
closed.

The fourth key concept was to accept intermediate outcomes as |egitimate outcome
measures. I ntermediate outcomes are simply indicators that mission-driven, goal-directed

* Bazemore, Gordon (2006). Measuring What Really Matters in Juvenile Justice. Alexandria, VA:
American Prosecutor’ s Research Ingtitute



objectives are being achieved. Intermediate outcomes are not necessarily indicators of
fundamental changesin individuals or systems. For example, because a juvenile
successfully completed victim awareness training does not mean that the juvenile has
internalized victim awareness, it only means that an objective related to the victim
accountability goal of the balanced and restorative justice model has been achieved.
While not the final, long-term outcomes, there is great value in these intermediate
outcomes,

The emphasis of intermediate outcomes means that the “ case” becomes the primary unit
of measure and that measurements are taken at the time of case closing. This allows for
case-level analysis, which can then be aggregated to describe agency or system outcomes.
This also means, however that the probation officer / caseworker doubles as data
collector which requires a data collection / case closing form, training, justification and
concessions from management as most case workers do not become case workers to
collect data..

The fifth key concept had to do with data entry and data processing. The widespread
availability of automated data entry and data processing programs was critical to the
implementation of the performance measures strategy demonstrated by the APRI
initiative. Some jurisdictions (South Carolina, for example) adapted their statewide
juvenile court management system to accommodate performance measures data input,
processing, and reporting. Other jurisdictions used the date processing program
(developed in ACCESS) provided by the project to enter and process data and report
results.

However, prior to the development of a performance measures database an outcome data
form had to be devel oped that was organized by mission-driven goals recorded the
successful completion of objectives. The case closing / data collection form was
organized by mission-driven goals, linked explicitly to supervision plan objectives, and
focused on intermediate outcomes. It had a dual purpose—it served as a case closing
summary and data collection form. A case closing form developed and implemented by
Pennsylvania’ s Commission on Crime and Delinquency is attached.

The sixth key concept isthat quality of data can only be assured by using the data early,
often, and in multiple ways. Quality assurance is a concern of anyone using data to make
important determinations or decisions. Self-reported datais always of particular concern.
The APRI initiative demonstrated that data quality may be enhanced if the datais
reviewed by the case worker and supervisor prior to entry and if outcomes are reviewed
and applied in meaningful ways (e.g., monthly supervisor meetings, quarterly agency
outcome reports, annual system report cards)

Performance Measures for the Juvenile Justice System-Balanced and Restorative Justice
Outcomes. To be effective a“good mission statement should be more than a broad
statement of values that is used for political purposes.” Traditional juvenile justice
mission statements such as “ serve the best interest of the child” or “protect the public
from youth crime” are too broadly stated to establish the clear priorities of a system or
agency. A good mission statement “identifiesthe ‘clients' of the system; specifies
performance objectives, and prioritizes practice while guarding against adoption of fad



programs; identifies roles of staff, offender, victim and community in the justice
process.””

The APRI Performance Measures National Demonstration Project was predicated on the
balanced and restorative justice mission because it provides clarity regarding who the
system “clients,” goals, objectives, and expected outcomes. The balanced and restorative
justice mission clearly articulates three goals:

e Public Safety: Public safety needs are best met when community groups increase
the ability to prevent crime, resolve conflict, and reduce community fear and
when known offenders are adequately monitored and develop internal controls.

e Competency Development: The ability to do something well that others value;
make measurable improvements in educational, vocational, social, civic and other
competencies that improve the ability to function as capable, productive adults.

e Accountability: The act of taking responsibility for the crime and that harm
caused to victims, take actions to make amends by restoring loss.

The APRI Project identified several outcomes for each goal of the Balanced and
Restorative Justice Mission.

Goal 1: Creating Safer Communities, as defined by:
e Declining juvenile crime rates, as measured by the annual youth crime rate.

e Juvenile offender desistance in early adulthood, as measured by re-offending in
thefirst year of adulthood for youth formerly under court supervision.

e Crime free short-term supervision, as measured by no new chargesin first year of
release from supervision.

e Crime free — community supervision, as measured by no new offenses while
under supervision.

Goal 2: Competency Development—Skilled and Connected Y outh in Capable
Communities, as defined by:

e Academic and educational competence, as measured by school attendance.
e Occupational competency, as measured by employment.
e Drug Resistance, as measured by negative drug screens
e Community competency, as measured by volunteer participation.
Goal 3: Accountable offenders and systems, as defined by:

e Completion and payment of restitution orders/agreements, as measured by the
percent of cases paying full amount of restitution and proportion of total
restitution ordered that was paid.

® Bazemore, Gordon (2006). Measuring What Really Matters in Juvenile Justice. Alexandria, VA:
American Prosecutor’ s Research Ingtitute



e Completion of community service hours, as measured by the percent of cases
closed completing all community service hours ordered or assigned and the
proportion of total community services ordered or assigned that was completed.

e Victim satisfaction, as measured by results of victim satisfaction surveys.

Juvenile Justice System Performance Measures for Vermont: It is not expected that
Vermont will ssimply accept the APRI performance measures as its own. In fact, the logic
model suggests that the first step for Vermont is to engage in state-wide strategic
planning to clearly articulate and achieve consensus regarding a mission and goals for
juvenilejusticein Vermont. Each jurisdiction is unique and will create its own set of
goals, objectives, outcomes, and output reports. Even jurisdictions that share acommon
mission in balanced and restorative justice will develop nuanced outcomes based on local
characteristics. Whether VVermont continues to |ean toward a balanced and restorative
justice model as indicated by our assessment or re-affirmsitstraditional social welfare
orientation, Vermont’s juvenile justice professionals will have to achieve consensus
around amission, the priority goals of that mission, goal-driven objectives and outcomes.
The system performance measures, however, must be measurable and accessible;
concise, limited in number, and easily understood by community members; valid and
reliable; capable of employing acommon unit of analysis, standard of comparison, and
“baseline”; and strength-based rather than deficit-focused.®

Juvenile Justice System Performance Outcomes—Selected Jurisdictions. Several
jurisdictions across the U.S. have implemented the juvenile justice performance measures
strategy demonstrated by the APRI initiative, including two states—Pennsylvania and
South Carolina—and single jurisdictionsin several other states, including Michigan,
Ohio, Wisconsin, Montana, Wisconsin, New Hampshire, Arizona, and Colorado.

Pennsylvania’'s Juvenile Court Judges Commission has produced a state-wide juvenile
justice report card annually for three years (2004 to 2006). Some of Pennsylvania's
balanced and restorative justice performance outcomes are summarized in the table
below.

2004 2005 2006
Balanced and Restorative Justice 17,709 Cases 18,803 Cases 17,576 Cases
Performance Measure Closed Closed Closed
No new offenses while under supervision 86.7% 87.8% 86.8%
No serious violations of probation 87.8% 89.5% 88.8%
Median Length of Supervision 9.0 months 9.0 months 9.5 months

® Harp, C., Bell D., Bazemore, G., and Thomas, D. (2006). Guide to developing and Implementing
Performance Measures for the Juvenile Justice System. Alexandria, VA: American Prosecutors Research
Ingtitute.




Number (%) of cases closed with 11,256 (63.6%) 11,816 (62.8%) 12,023 (68.4%)
community service hours ordered or

assigned

Total Number of Community Service 550,800 536,196 566,942
Hours Completed

Percent of Cases Completing All 93.9% 94.2% 94.1%
Community Service Obligations

Number (%) of Cases Closed with 4,661 (26.3%) 4,733 (25.2%) 4,508 (25.6%)
Victim Restitution Obligations

Total Amount of Restitution Paid $2.14 million $2.36 million $2.40 million
Percent of Cases Completing All 86.2% 85.2% 84.8%

Community Service Obligations

Percent participating in one or more pro-
social activities at Case Closing

81%

75%

81%

Case Closing Form/Links to Additional Materials. We have attached the case
closing/data collection forms developed by APRI and NCJJ and have included the links

to selected monographs/publications.

Available from the APRI website:

http://www.ndaa.org/publications/apri/juvenile justice.html

e Bazemore, Gordon (2006). Measuring What Really Matters in Juvenile Justice.
Alexandria, VA: American Prosecutor’ s Research Institute

e Harp, C., Bell D., Bazemore, G., and Thomas, D. (2006). Guide to developing
and Implementing Performance Measures for the Juvenile Justice System.
Alexandria, VA: American Prosecutors Research Institute.

Available from NCJJ website:

http://ncjj.servehttp.com/NCJIWebsi te/publi cations/topi cal /topi cal prob.htm

Thomas, D (2006) How Does the Juvenile Justice System Measure Up? Applying
Performance Measuresin Five Jurisdictions. Pittsburgh, PA: National Center for

Juvenile Justice

Thomas, D (2004) A Vision, a Mission, and a Plan for Srategic Action in Washtenaw
County, MI. Pittsburgh, PA: National Center for Juvenile Justice

Griffin, P. (2003) Good News: Measuring Juvenile Court Outcomes at Case Closing,
2003. Pittsburgh, PA: National Center for Juvenile Justice




Torbet, P. and Thomas, D. (2006) Advancing Competency Development: A White Paper
for Pennsylvania. Pittsburgh, PA: National Center for Juvenile Justice

Bender, V. and King, M. (2006) Advancing Accountability: A White Paper for
Pennsylvania. Pittsburgh, PA: National Center for Juvenile Justice



Performance Measures for the Juvenile Justice System
National Report Card Project: Case Closing Report Form

Section 1: Identifying Date of Report: Name of Juvenile:
Information and Court Status / / Unique ID #:
Agency: Census Tract / Zip Code:
Gender: U Male QO Female Date of Birth:  / /
Race: Q African American 1 Caucasian d Hispanic U Other
Date placed on supervision: /7200 At the time of case closing the case was assigned to :
Date case closed: /200 Judge:
Most serious charge at initial disposition: Probation officer:
Supervisor:

Adjudication Status: 4 Delinquency Offense U Status Offense
Initial Supervision Status: Q  Pre-filing: (Specify)
O Post-filing: (Specify)
O Post-Adjudication: (Specify)

Section 2: Law Abiding Behavior

Were charges filed against the juvenile for committing a new offense while under juvenile court supervision? d Yes Ud No

Section 3: Resistance to drugs and alcohol

Were drug / alcohol tests administered while under supervision? Q No O Yes, youth was tested times

Result of drug / alcohol tests while under supervision: U Tested negative  times.

O Tested positive_ times for

Section 4: Restitution

Was restitution ordered? Amount of restitution assigned / ordered: Restitution paid at time of case closing:
O Yesd No $ $
Section 5: Community Service
Was community service Number of community service hours assigned/  Community service hours completed at time of
assigned? Q Yes U No ordered: case closing:

Section 6: School Participation

Was youth enrolled in school at time of case closing: Nod YesUQ

If enrolled in school what is current grade or last grade completed:

At the time of case closing, was youth within the mandatory attendance requirements established for his / her school district?
Nold YesQd

If not enrolled in school, why? (Mark All That Apply): U Graduated 4 Completed GED Q1 Employed O Home
schooled Q Expelled Q Droppedout U Other:

Section 7: Reason for Case Closing

The case summarized in this report was closed because:
O Juvenile successfully completed court-ordered obligations
U The case was terminated as an unsuccessful completion.
Reason for unsuccessful discharge:
U Other: Reason (Please Specify):
Supervision Status at Case Closing: Q  Pre-filing: (Specify)

O Post-filing: (Specify)

O Post-Adjudication: (Specify)




Performance Measures for the Juvenile Justice System
National Report Card Project: Case Closing Report Form

Instructions / Definitions / Comments

Instructions:
° Case closing forms are to be completed for each case terminated during the period of the study beginning January 1, 2004.
° The case closing forms are to be completed by the juvenile court or juvenile service officer responsible for case

supervision at the time of case closing.

o All data elements must be completed and accurately reflect case supervision outcomes at the time of case closing.
° Each case closing form should be reviewed by a supervisor prior to approval and data entry.
° Data entry may be accomplished in a number of ways. The preferred way, however, is to identify a single point of data

entry and assign one or more staff with the responsibility for entering data. Data entry staff should be carefully trained
regarding the project purpose, the data entry form, the data elements, and expected output reports. The “team leader” in
each jurisdiction should have responsibility for oversight and quality assurance of the data collection and data entry
process.

° Completed data entry forms should be placed in the juveniles’ case files; at least one copy of each case closing / data entry
form should be kept in a separate file as back-up and for review purposes. The team leader in each jurisdiction should
have responsibility for maintaining the case closing / data entry form back-up file.

o Data extracts should be forwarded to NCJJ at the end of each month.

o Monthly data output reports produced by NCJJ should be reviewed by the teams from each jurisdiction and shared with
staff to the extent possible.

Section 1: Identifying Information and Court Status

Date of Report: Enter the date on which the report is completed and approved by whomever is responsible for approving case closing
reports (e.g., the immediate supervisor).

Name of Juvenile: Enter the juvenile’s name. To protect confidentiality, this information will be in each jurisdiction’s system only and
will not be forwarded to the central data repository (NCJJ).

Unique ID #: Enter a unique number to identify each juvenile. For the sake of simplicity, you should use whatever unique identifier
system that is already in place in your jurisdiction and not generate a separate unique id# for this project. The data extract program
will automatically separate data by jurisdiction, that should cover the remote chance that two cases from different jurisdictions will
have the same number.

Agency: Enter the name of your agency. This is primarily for the paper and pencil form, the ACCESS data base will automatically
designate the agency after initial set-up.

Census Tract / Zip Code: Enter either the zip code or the census tract number for the juvenile’s place of residence. This data element
is primarily for each individual jurisdiction; the data is very useful for local evaluation and planning purposes.

Gender: Enter the juvenile’s gender.
Date of Birth: Enter the date of birth for each juvenile. The age will be automatically calculated and appear on the data entry screen.
Race: Enter the juvenile’s race.

Date placed on supervision: Enter the date that juvenile court staff accepted responsibility for supervision of the case (e.g., the date of
the consent decree, formal accountability agreement, placed on formal probation).

2



Performance Measures for the Juvenile Justice System
National Report Card Project: Case Closing Report Form

Date case closed: Enter the date that case was formally closed and the juvenile was released from juvenile court supervision.

Most serious charge at initial disposition: Enter the most serious charge at initial disposition of the case whether informal or formal
from the list provided on the drop-down screen ( a key will be provided for those entering data on the paper form). This item, as we
discussed, may be subject to subjective decisions by data suppliers. We will leave the final determination to the professional judgment
of staff and supervisors in each of the jurisdictions.

At the time of case closing the case was assigned to: Enter the persons responsible for the case at the time of case closing, including
judicial officers, juvenile probation officers, and supervisors. This is also one of the data elements included for local use. By
designating the persons responsible for supervision and case closure, jurisdictions can analyze output data by responsible parties (e.g.,
a juvenile probation officers report, a supervisors report, a judges report). Each jurisdiction will have the capacity of customizing their
data base with staff and judicial officer lists.

Adjudication Status: Designate either delinquency or status offense.

Initial Supervision Status: This item will be completed in two parts. First, indicate whether the case is supervised before filing, after
filing, or after adjudication. Second, specify the nature of the supervision (e.g., accountability agreement, consent decree, formal
probation, placement) using whatever terminology is appropriate for your jurisdiction. Each jurisdiction will have the capacity of
customizing their adjudication status on a drop-down menu.

Section 2: Law Abiding Behavior

Were charges filed against the juvenile for committing a new offense while under juvenile court supervision? Indicate if charges were
filed against juveniles for committing one or more new offenses while under juvenile court supervision.

Section 3: Resistance to drugs and alcohol

Were drug / alcohol tests administered while under supervision? Indicate if drug / alcohol tests were administered to the juvenile
while under juvenile court supervision.

Result of drug / alcohol tests while under supervision. Indicate if drug / alcohol tests were negative; and how many negative results
were obtained; or if they were positive and how many positive results were obtained and for which drugs.

Section 4: Restitution

Was restitution ordered? Indicate (Yes or No) if restitution was ordered or assigned.

Amount of restitution assigned / ordered: Indicate dollar amount (to the nearest dollar) of restitution ordered or assigned.
Restitution paid at time of case closing: Indicate dollar amount (to the nearest dollar) of restitution paid at the time of case closing.
Section 5: Community Service

Was community service assigned? Indicate (Yes or No) if community service was ordered or assigned.

Number of community service hours assigned / ordered. Indicate hours of community service ordered or assigned.

Community service hours completed at time of case closing. Indicate the number of hours of community service completed at the time
of case closing.

Section 6: School Participation

Was youth enrolled in school at time of case closing?: Indicate (Yes or No) if youth enrolled in school at time of case closing.



Performance Measures for the Juvenile Justice System
National Report Card Project: Case Closing Report Form

If enrolled in school what is current grade or last grade completed? 1f enrolled in school, indicate current grade or last grade
completed at time of case closing.

At the time of case closing, was youth within the mandatory attendance requirements established for his / her school district? Indicate
(Yes or No) if youth was in compliance with local mandatory attendance requirements at the time of case closing.

If not enrolled in school, why?: Indicate reason the juvenile is not enrolled in school (e.g., Graduated. Completed GED, Employed,
Home schooled, Expelled, Dropped out, or specify other reason(s).)

Section 7: Reason for Case Closing

The case summarized in this report was closed because: Indicate the reason the case was closed (e.g., juvenile successfully completed
court-ordered obligations; the case was terminated as “unsuccessful” and give the reason for the unsuccessful discharge, or specify
other reason

Supervision Status at Case Closing: This item is identical to the one in Section 1 and will be completed in two parts. First, indicate
whether the case was being supervised before filing, after filing, or after adjudication at the time of case closing. Second, specify the
nature of the supervision at the time of case closing (e.g., accountability agreement, consent decree, formal probation, placement)
using whatever terminology is appropriate for your jurisdiction. Each jurisdiction will have the capacity of customizing their
adjudication status drop-down menu.



Excer pt from Connecticut Public Act No. 07—4, L aws of 2007

Sec. 88. (Effective from passage) (a) Thereis established a Juvenile Jurisdiction Policy
and Operations Coordinating Council. The council shall monitor the implementation of
the central components of the implementation plan developed by the Juvenile Jurisdiction
Planning and Implementation Committee, as set forth in subsection (f) of this section, and
resolve issues identified by the committee, as set forth in subsection (g) of this section,
concerning changes required in the juvenile justice system to expand jurisdiction to
include persons sixteen and seventeen years of age.

(b) The council shall consist of the following members:

(1) Two members of the General Assembly, one of whom shall be appointed by the
speaker of the House of Representatives, and one of whom shall be appointed by the
president pro tempore of the Senate;

(2) The chairpersons and ranking members of the joint standing committees of the
General Assembly having cognizance of matters relating to the judiciary, human services
and appropriations, or their designees,

(3) The Chief Court Administrator, or the Chief Court Administrator's designee;

(4) A judge of the superior court for juvenile matters, appointed by the Chief Justice;

(5) The executive director of the Court Support Services Division of the judicia branch,
or the executive director's designee;

(6) The executive director of the Superior Court Operations Division, or the executive
director's designee;

(7) The Chief Public Defender, or the Chief Public Defender's designeg;

(8) The Chief State's Attorney, or the Chief State's Attorney's designee;

(9) The Commissioner of Children and Families, or the commissioner's designeg;
(10) The Commissioner of Correction, or the commissioner's designeg;

(11) The Commissioner of Education, or the commissioner's designee;

(12) The Commissioner of Mental Health and Addiction Services, or the commissioner's
designeg;



(13) The president of the Connecticut Police Chiefs Association, or the president's
designee;

(14) Two child or youth advocates, one of whom shall be appointed by one chairperson
of the Juvenile Jurisdiction Planning and I mplementation Committee, and one of whom
shall be appointed by the other chairperson of the Juvenile Jurisdiction Planning and
Implementation Committee;

(15) Two parents, each of whom is the parent of a child who has been involved with the
juvenile justice system, one of whom shall be appointed by the minority leader of the
House of Representatives, and one of whom shall be appointed by the minority leader of
the Senate; and

(16) The Child Advocate, or the Child Advocate's designee.

(c) All appointments to the council shall be made not later than thirty days after the
effective date of this section. Any vacancy shall be filled by the appointing authority.

(d) The Secretary of the Office of Policy and Management, or the secretary's designee
and a member of the General Assembly selected jointly by the speaker of the House of
Representatives and the president pro tempore of the Senate shall be cochairpersons of
the council. Such cochairpersons shall schedule the first meeting of the council, which
shall be held not later than sixty days after the effective date of this section.

(e) Members of the council shall serve without compensation, except for necessary
expenses incurred in the performance of their duties.

(f) Prior to January 1, 2009, the council shall monitor the implementation of the central
components of the implementation plan contained in the final report of the Juvenile
Jurisdiction Planning and Implementation Committee dated February 8, 2007, including,
but not limited to, the devel opment and implementation of a comprehensive system of
community-based services and residential servicesfor juveniles.

(g) Prior to January 1, 2009, the council shall study and develop recommendations
regarding the issues identified in the final report of the Juvenile Jurisdiction Planning and
Implementation Committee to prepare for the introduction of persons sixteen and
seventeen years of age into the juvenile justice system and to improve the juvenile justice
system. Such issues and study shall include, but need not be limited to, the following:

(1) The development of diversion programs and the most appropriate programs for such
persons,

(2) The development of comprehensive projections to determine the short-term and long-
term placement capacity required to accommodate an expanded juvenile population in the
juvenilejustice system, including an identification of available pretrial detention



facilities, the need for additional pretrial detention facilities and feasible alternatives to
detention;

(3) An analysis of the impact of the expansion of juvenile jurisdiction to persons sixteen
and seventeen years of age on state agencies and a determination of which state agencies
shall be responsible for providing relevant services to juveniles, including, but not limited
to, mental health and substance abuse services, housing, education and employment;

(4) An examination of the emancipation of minors with respect to the juvenile justice
system;

(5) An examination and modification of offenses categorized as serious juvenile offenses
in subdivision (12) of section 46b-120 of the general statutes, as amended by this act;

(6) A comparison and analysis of procedures used in the juvenile justice system versus
the criminal court system to determine the most suitable procedures for juveniles,
including, but not limited to, the most suitable procedures for the lawful interrogation of
juveniles,

(7) An examination of school-related issues related to delinquency, including intervention
strategies to reduce the number of suspensions, expulsions, truancies and arrests of
juveniles,

(8) An examination of practices and procedures that result in disproportionate minority
contact with the juvenile justice system and strategies to reduce disproportionate minority
contact with the juvenile justice system; and

(9) An examination of whether the inclusion of persons sixteen and seventeen years of
age in the juvenile justice system requires arevision of provisions of the general statutes
that establish a mandatory age for school attendance.

(h) Not later than January 1, 2008, and quarterly thereafter until January 1, 2009, the
council shall submit a status report to the Governor and the joint standing committees of
the General Assembly having cognizance of matters relating to the judiciary, human
services and appropriations, and the select committee of the General Assembly having
cognizance of matters relating to children, in accordance with section 11-4a of the
general statutes, on implementation of the plan components set forth in subsection (f) of
this section and resolution of the issues identified in subsection (g) of this section.

(i) Not later than January 1, 2009, the council shall submit afinal report on the council's
recommendations and such implementation and resolution of issues to the Governor and
the joint standing committees of the General Assembly having cognizance of matters
relating to the judiciary, human services and appropriations, and the select committee of
the General Assembly having cognizance of matters relating to children, in accordance
with section 11-4a of the general statutes.



JJPIC:

Proposed Court and Service System
* for 16 & 17 year olds

January 4, 2007

The State of Connecticut Judicial Branch
Court Support Services Division

Target population: How Many 16 and
«r 17 Year Olds Are Court Involved?

= 12,000+ annual cases involving 16
and 17 year olds statewide
= 10,000 individuals referred

= 2,256 sixteen and seventeen year olds
are placed on adult probation statewide,
annually




Primary Risk Assessment Factors
Among 16-17 Year Olds in CT

Attitude/Orientation
269 (15%) Emotional/Personal

248 (14%)

Family/Marital Alcohol/ D:ug
313 (18%) 208 (12%)

Criminal History
30 (2%)

Companions

696 (39%)

Adult-Juvenile Differences
Volume, Philosophy, Orientation

"% Criminal Court = Juvenile Court

Larger caseloads Smaller caseloads

: “XNAANNANNN :
averaging 1:120 averaging 1:40
Post 77777777 assignment from
conviction intake

Focus on the specific Focus on prevention,
offense, accountability, X\ family engagement &
behavior change treatment services

Services designed for
adults services

NN Age appropriate




Judicial Branch’'s Recommended
Plan for Managing Youth as
q Juveniles

Judicial Branch’s Tenets for
=L Program and System Development

= Community Safety

= Developmentally Appropriate

= Strength Based

= Family Inclusive

= Trauma Sensitive

= Community Based

= Culturally Competent & Gender Responsive
= Based on Juvenile Need/Risk Level




iPrOJected Outcomes

= Lower rearrest rates More youth completing

= Fewer youth school
incarcerated, placed Increased engagement
or hospitalized in prosocial activities

Better family

s Reduced use of illicit

substances functioning
= Reduced minority = Improved community
representation safety

Two Phases of CSSD’s
& Four Point Plan

A January 2008 — January 2009

Begin to address needs of 16 and 17
year olds

Build an experienced core group of
Probation and Program Providers
. January 2009

Core group ready to serve newly
established Regional Youth Courts




Judicial Branch’s
iFour-Point Plan

1. Modify Probation Workforce (1/08)

2. Adapt Juvenile Service Delivery
System (1/08)

3. Create New Programs for Youth (1/09)

4. Establish Infrastructure to Ensure
Positive Outcomes (On-Going)

$ 1. Probation Workforce

= Rely on veteran Probation Officers to
lead and work in New Regional Courts
for 16 and 17 year olds

= Train Probation Officers with contracted
service Providers to reinforce “teaming”
cases and teach a case management /
partnership approach
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iz. Expanded Contract Strategies

= Adapt Existing Juvenile Programs

Clinical Evaluations

Mental Health Treatment & Treatment for
Problem Sexual Behavior

Home-based Therapies

Social Skill Development / Anger Management /
Impulse Control

Girls Groups & Trauma Recovery
Education / Vocation (where possible)
Juvenile Review Boards & Diversion

11

$ 3. New Contract Strategies

= Establish New Youth Programs

= Educational & Vocational Supports

= Transitional Housing

= Other

12




§‘ 4. Infrastructure

= Ensure effectiveness by assigning staff
to training, implementation, and quality
assurance

= Conduct research and measure
outcomes

= Apply Results-Based Accountability
principles and practices

13

Mimeline

1/08 1/09 7109

Probation
Officers

Services

Regional

Juvenile Court
Communities




iAdvantages to Proposed Plan

= Sixteen and seventeen year old youth
begin to access developmentally
appropriate services by January 2008

= 12 month period before law goes into
effect is used to train and prepare
program and service provider staff

= EXisting services are expanded upon
and new services are created

15

& Staffing the Regional Court Model

Assumptions

- 9 court locations initially, 11 when new
Torrington and Middletown Courts are
completed

- use existing or planned court facilities,
avoiding costs and delays associated
with new construction

16




Staffing the Regional Court Model

Additional Staff needed*
5 Superior Court Judges
41 Support Staff
8 Court Interpreters
5 Victim Advocates
_ 56 Judicial Marshals
115 Total new staff required

*excluding probation, Torrington and Middletown courts, and other

agencies (Public Defender and State’s Attorney)

17

Mimeline

1/08 7/08 1/09 7/09
. 3d group of 4t grou
Probation 1st group of POs take 2" group of POs take Pgs taEe OngOSp
Officers cases cases
Cases take cases
<Clinical Assessments | <Clinical Assessments Begin to
*MH, SA and PSB *MH, SA and PSB 9
establish new
Treatment Treatment .
services Programs
: eHome-Based eHome-Based . )
Services (Diversion, fully
Therapy Therapy JRB and : |
«Skills Enhancement | eSkills Enhancement Transition-al operationa
*Education / Vocation | *Education / Vocation ;
Housing)

Regional

Juvenile Court
Communities

New Haven
Hartford
Waterbury
New Brit.
Bridgeport
Manch.

Waterford
Middletown

Norwalk /
Stamford

Willimantic 68

158
135
135
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